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PURPOSE 


The purpose of this Association shall be to bring into close contact by association and communica- 
tion lawyers, barristers and solicitors who are residents of the United States of America or of any of its 
possessions or of any country in the Western Hemisphere, who are actively engaged wholly or partly in 
the practice of that branch of the law pertaining to the business of insurance in any of its phases or to 


Insurance Companies; to promote efficiency in that particular branch of the leg 


al profession, and to 


better protect and promote the interests of Insurance Companies authorized to do business in the United 
States of America or in any country in the Western Hemisphere; and to encourage cordial intercourse 


among such lawyers, barristers and solicitors, and between them and Insurance Companies generally. 
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ia Hello and Goodbye 


HIS is more oificiaily “goodbye” than “hello,” 

since it is the last editorial it shall be my privi- 

onsin lege to write as President, but time flies so fast it 
seems like only yesterday that my opening salutation 

was made. I live in the hope that the Thirty-First 

Annual Convention at The Greenbrier will measure 








a up to that high standard which has been set on behalf 
. of the presidents of previous years. 
Working Committees 
It would be impossible to adequately discuss and 
compliment the various committees—both standing 
and special committees—which have worked so hard 
toward the continued success of our organization and 
its projects. Space does not permit in every case the 
individual compliments which have been so _thor- 
oughly earned. However, the general activities of the Association are so en- 
twined with the activities of some of the committees that I deem it to the best 
interests of the Association to make some reference to them in this farewell. 
rs 
The Journal 
The Journal Committee and the editorial staff are entitled to the finest 
accolade that can be given for their work and accomplishment. During this year 
the Journal celebrated its Twenty-Fifth Anniversary, and it continues to be a 
N monument of growing stature to the men who have been its editors and contri- 
butors throughout the years. It is tedious, and sometimes disheartening, to 
continually seek from among the members, articles of merit. Compensation 
must come to the editorial staff from the satisfaction that goes with the publica- 
tion of each new issue. Every member of the Association, either individually, 
, or in cooperation with his associates, should be the source of at least one out- 
Po standing article. Don’t let the other fellow do your work! Don't put off until 
1948 tomorrow writing that article which you should have written last week! The 
1949 editorial staff will appreciate it, and you, in turn, will have a new pride in this 
1950 fine publication. 
1951 
— Industry Cooperation 
> i] 
1954 The belief is harbored by me that the work of this committee, since its in- 
— ception in 1952, has been of the greatest importance to the Association and to 
1957 the industry. On the other hand, it would seem that perhaps neither the Asso- 


ciation nor the industry has evidenced an awareness of the importance of that 
work, or of its objectives, accomplished and to be accomplished. Our industry, 
particularly in the field of automobile insurance, has undergone a most unhappy 
—— economic experience during the last three years. When the balance sheets end 
up “in the red,” it is natural that inquiry should be made, “Why?” We defense 
lawyers are a part of the “spending forces” and thus a part of the claims per- 


unica- sonnel at whom the accusing finger of blame may be pointed. The dissemina- 
of its tion to vast numbers of plaintiffs’ lawyers of knowledge of trial tactics, tending 
tly in to produce more and larger verdicts against defendants, is usually accepted as 
Ae = a major cause of these losses. It would appear that this conclusion does not dig 
Jnited deep enough into the factual background. It does not allow for, or evaluate, at 
course least some of the important factors. The committee believes that the industry 


erally. would be benefited by the expenditure by the insurance companies (all of 
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them) of a substantial sum for the study of the problems—much as was done in 
the coal industry, where it was ascertained that the most uneconomic use of coal 
was to burn it for heating purposes. 


Past President Stanley Morris, who has been chairman of this committee for 
all but two years of its existence, has performed Herculean services, and, in the 
face of difficult odds, is making headway toward a plan which will, we hope, 
bring about the establishment of a real and vital nationwide organization to 
study and work out the problems which we face. We are in agreement upon the 
proposition that cooperation from commmittees other than his own is essential 
to the ultimate accomplishment of our goal. The Home Office Counsel Com- 
mittee, the Automobile Insurance Committee, and probably the Casualty Insur- 
ance Committee, should be enlisted for the expansion of the necessary work. But 
the most essential part of all is that the non-lawyer executives of the insurance 
industry should have, and take advantage of, the opportunity to know the 
benefits which can come to the industry by cooperation with, and reliance upon, 
the almost 1700 members of our Association, most of whom are “grass roots” 
lawyers, having more than an ordinary speaking influence with their represen- 
tatives of government in the executive and legislative branches. 


A most provocative article, which furnishes an outline of some of the things 
that must be done, is the report recently received from J. Ralph Dykes, chair- 
man of our Autombile Insurance Committee, which you will find published else- 
where in this edition of the Journal. I suggest that if you have not read that 
report, you turn to it without delay. Of particular interest, as an example, 
is the statement that “When the careless driver has to pay $500 or $1000 a year 
for liability insurance and has to have insurance to get a license to drive, he 
will change his driving habits.” This sounds like an enormous amount of 
money, and the statement is being made continually that automobile insurance 
is being priced out of the market. I wonder if this is not one of the problems 
we may profitably study? 


A recent nationwide “letter service’ indicates that the dollar has dropped 
50% of its value since 1946. We know that it dropped at least 50% before 
that. (In other words, it is worth about twenty-five cents on the dollar today, 
as compared with the mid-30’s). I am advised that, in this part of the country 
at least, in the mid-30’s we were paying approximately $100 for full coverage; 
that our present average premium for similar coverage is $265.00. The overall 
experience—increased frequency of accidents, and other burdens to the industry, 
plus additional coverages, such as medical payments, would indicate that, on 
the same value basis, we should be paying somewhere between $400 and $500 as 
a comparable premium. ‘This seems naturally to lead to the query: Would it 
not be profitable to make a complete study of these comparative coverages and 
to conduct a nationwide program of advertising to educate the public to the fact 
that they are actually paying less for their automobile insurance today than 
they were a quarter of a century ago? 


When we speak of pricing insurance out of the market, it seems to me that 
we are doing so on the basis of being “scared to death” by figures that sound 
larger than they really are. This is a sample of what we believe can be done, 
and of what the Industry Cooperation Committee presents as important advan- 
tages to be established by the Association. The accomplishment of our objec- 
tives can be attained only if we are willing to be untiring in our efforts, and 
eternally vigilant in the protection of our interests. 


Something For Future Study 


An issue which has come into sharper focus during my administration, and 
which, it seems to me, is deserving of serious consideration by the Association, 
is the use of “staff lawyers” to represent assureds in the trial courts in litigation 
of third party claims. Not only is this important to the vast majority of the 
members of the Association, who are independent practicing lawyers, but it 
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could be equally important to the industry. I understantd that the problem is 
now under investigation by the State Bar of California. There is the strong 
probability that our state bar will declare that such representation is the unlaw- 
ful practice of law by the corporation itself. 































We know, from past experience, that our adversaries in the personal injury 
field are seemingly ever alert to make the insurance companies appear, in the 
eyes of the public, to be “the big bad wolf.” It could be that they could 
make capital for adverse criticism out of the staff lawyer representation situa- 
tion, if it grew to any great extent. Since this practice is presently minimal in 
use, study and consequent action restricting that use, at least to its present con- 
fines, might avoid public criticism. For some reason, which we are at a loss to 
understand, the insurance industry, like the members of the bar, is all too often 
apt to be criticized in general for the shortcomings of the few. To the extent 
that such a development can be avoided, it should be one of the duties of our As- 
sociation to study this problem, and to make the contacts with the agencies of 
the insurance companies to the end that they and we may join forces to avoid 
improper or unhappy further development of this prospective difficulty. 


Hasta La Vista 


And now that I have had my “say” about matters which I realize are contro- 
versial, and which may occasion deep concern or perhaps disapproval among 
some of our members, may I close my editorial efforts with the expression and 
hope, and belief, that all is not lost—far from it; that, on the contrary, we shall 
see the day—in the not too distant future—when our economic ships of industry 
will again be on an even keel, and when the absurdly excessive jury awards will 
be a thing of the past; that we shall see the day when it is recognized that con- 
gestions, if any, in courts, and delays in trial, are attributable to the courts 
themselves, and the lack of manpower on the bench, and not to the parties who 
litigate negligence cases. There should be no second class justice in our courts. 
A tort case is entitled to the same fair trial and dignified justice as is any other 
litigated matter. 


Unfortunately, only a comparative few of us are able to attend our annual 
conventions. ‘To all of you, however, I wish to express my appreciation for the 
honor which has been conferred upon me. It shall be my pleasure to continue 
to serve the interests of the Association to the best of my ability. Thus, I shall 
not say “goodbye”, but, in the soft lilt of our Spanish neighbors, “Hasta la vista” 
—“Until we meet again.” 


FORREST A. BETTS 


President 
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CURRENT DECISIONS 


ome ONT oot 





Recent decisions of the courts dealing with insurance and negligence law and practice are 


included in these pages. 


Journal readers are asked to send in digests of such rulings. 


Unreported cases dealing with novel questions are especially desired. Members of 1.A.1.C. 
should submit their contributions to their State Editors. 


STANDARD AUTOMOBILE POLICY 
COVERS VEHICLE TEMPORARILY 
USED AS TAXI 


St. Paul Mercury Indemnity Company 
v. Knoph, Minn., 87 N.W.2d 636. 

A partner in a taxicab business received 
a call for a cab and relayed the request 
to one of the regular drivers who started 
out for the customers’ address but did not 
reach there because of a flat tire. No oth- 
er cabs were available. Upon being noti- 
fied of the flat tire, the partner, who was 
about to leave for home, decided to trans- 
port the customers in his private auto- 
mobile. While doing so, he was involved 
in a collision. The collision and liability 
policy on the private automobile exclud- 
ed coverage while it was being used as a 
public or livery conveyance. The Supreme 
Court of Minnesota, in an opinion by 
Dell, C.J., held that such temporary use 
of the private automobile did not convert 
it into a public or livery conveyance with- 
in the exclusionary clause. 





CONSTITUTIONAL LAW— 
JURISDICTION OF FOREIGN 
INSURER 


A Texas insurance company, not li- 
censed in California, was served with pro- 
cess in a California proceeding under a 
California statute permitting such service 
by registered mail at the principal place 
of business of the company in Texas. The 
company did no business in California 
and its only contact ‘with that state was 
by reason of its mailing a reinsurance 
certificate into the state and its acceptance 
of premiums mailed from the state. The 
court says that looking back over the de- 
velopment of the due process concept a 
trend is clearly discernible towards ex- 
panding the permissible scope of state 
jurisdiction. In this case it was sufficient 
for the purposes of due process that suit 
was based on a contract which had “sub- 
stantial connection” with the State of 
California. California has a manifest in- 





terest in providing effective means of re- 


dress for its residents. Maintenance of the 
suit in this case does not offend “tradi- 
tional notions of fair play and_substan- 
tial justice”. 

The traditional concepts of territorial 
limits of state jurisdiction seem to be sub- 
stantially exploded by this decision. Mc- 
Gee v. International Life Insurance Co., 
355 U.S. 220, 78 S. Ct. 199, 2 L. Ed. 2d 
223. Compare Watson v. Employers | Lia- 
bility Assurance Co., 348 U.S. 66, 75 S. 
Ct. 166, 99 L. Ed. 74. (Contributed by 
Richard S$. Gibbs, Milwaukee, Wisconsin, 
Regional Editor, Northwestern Region.) 





AUTOMOBILE INSURANCE— 
COOPERATION CLAUSE— 
COLLUSION IN VIOLATION 


The insured, H. E. Johnston, a resi- 
dent of Bourbon County, Kansas, was in- 
volved in a collision with a car contain- 
ing the Elliott family, who were residents 
of Crawford County, Kansas. The accident 
occurred in Crawford County, Kansas. 
About three months after the accident 
the insured, Johnston, was contacted 
his home by the attorney representing the 
several claimants. The attorney wanted to 
sue Johnston in Missouri, where a ma- 
jority vote (9 out of 12) by a jury con- 
trols. Johnston agreed to the proposition, 
and voluntarily went to Vernon County, 
Missouri, where by prearrangement he ac- 
cepted service of six citations. 

The courts of Missouri subsequently 
quashed such service and refused to take 
jurisdiction on the ground that the ac 
tions of Johnston and the attorney repre- 
senting the Elliotts constituted a legal 
fraud upon the court and the taxpayers 
of Vernon County. (Elliott v. Johnston, 
292 S.W.2d 589, Sup. Court, Missouri.) 

Johnston also gave the insurers’ inves 
tigator false and misleading information, 

1 fact which he admitted, on the ground 
eet he disliked the investigator. 

The suits were then filed, and service 
upon Johnston had, in Crawford County, 
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Kansas. It was alleged and asserted that 
collusion was also involved here. Subse- 
quently, these six suits were voluntarily 
dismissed, and refiled in Bourbon County, 
Kansas. 

The district court (146 F. Supp. 5) 
rendered summary judgment in favor of 
the insurance carriers. This judgment was 
affirmed on appeal, the court holding 
that the inherent nature of automobile 
liability insurance necessitates the mutual 
obligation of cooperation between insur- 
ed and insurer and clauses in insurance 
policies, such as the one in question, have 
long been recognized as reasonable condi- 
tions necessary to protect the insurer 
against collusive claims, and prejudicial 
interference with the defense of any claim. 

Minor infractions by an insured which 
do not materially threaten the insurer’s 
rights, when bad faith is not apparent, 
are not within such category. But where 
deliberate misstatements are made by the 
insured which materially harm the com- 
pany or aid the claimant the policy is 
voidable by the company. 

Johnston’s failure to cooperate with ap- 
pellee consisted not only in his lack of 
veracity but in his active cooperation with 
the Attorney Farabi. Elliott v. Metropoli- 
tan Casualty Ins. Co., 10 Cir., 250 F. 2d 
680. (Contributed by J. Kirby Smith, 
Dallas, Texas, State Editor for Texas.) 


GUEST LAW— 
INTOXICATED GUEST 


Plaintiff had “consumed a large amount 
of intoxicating liquor, which caused her 
to become so intoxicated that she lost con- 
trol of her faculties and the ability to 
know or understand what she was doing.” 
While in that condition she rode in de- 
fendant’s automobile and was injured 
when it collided with a large tree. She 
claimed she was not a guest within the 
meaning of the Ohio Guest Law because 
she was “mentally incapable” of accept- 
ing an invitation to ride in the automo- 
bile. The court ruled that “acceptance 
of the invitation” was unnecessary; that 
“the ordinary meaning of the word ‘guest’ 
does not require anything more than the 
giving of such hospitality in order to 
make the person, receiving it and to be 
benefitted by it, a guest.” Lombardo v. 
De Shance, 167 Ohio St. 431, ———N.E. 
2d——— (decided April 16, 1958). Compare 
Kudrna v. Adamski, 188 Ore. 396, 216 
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P. 2d 262, 16 A.L.R. 2d 1297; Morgan v. 
Anderson, 149 Kan. 814, 89 P. 2d 866; 
Tilghman, Admr. v. Rightor, 211 Ark. 
229, 199 S.W. 2d 943; Linn v. Nored, 
(Tex. Civ. App.), 133 S.W. 2d 234; and 
16 A.L.R. 2d 1304. 


DEATH OF STILLBORN CHILD— 
VIABLE? 


The administratrix of a stillborn child 
brought an action to recover damages for 
its death allegedly caused by the defen- 
dant’s automobile colliding with one in 
which it was riding en ventre sa mere; 
the death was purportedly due to a mis- 
carriage of the mother arising out of the 
collision. The defendant demurred and 
the trial court transferred the questions 
of law to the supreme court, which re- 
manded for a determination as to whether 
the decedent was viable or non-viable at 
the time of the injury. 

Whether an action could be brought 
for injuries and resulting death suffered 
by an infant while en ventre sa mere was 
a matter of first impression, declared the 
court. Prior to 1949 it was generally held 
that in the absence of a statute a pre- 
natal injury was not compensable. In 
Dietrich v. Inhabitants of Northampton, 
138 Mass. 14, decided in 1884, recovery 
for prenatal injuries was denied mainly 
because there was no precedent to sup- 
port such a claim; Justice Holmes wrote 
the opinion. While the case was widely 
quoted and followed by jurisdictions 
denying recovery, most of them recognized 
the abstract justice of a right to recover. 
The decisions denying recovery, observed 
the court, did not pass without vigorous 
arguments for the existence of a right of 
action. Thus in Allaire v. St. Luke’s Hos- 
pital, 184 Ill. 359, 56 N. E. 638, it was 
observed medical science had shown that 
at a certain period of gestation before 
parturition the fetus was capable of in- 
dependent and separate life and was not 
then, medically speaking, merely a part 
of its mother’s body; and if at that time a 
viable child so advanced was injured and 
was born suffering from the injury it 
would not be accurate to say the injury 
was wholly to the mother and not to the 
child. 

In 1949, continued the court, a trend 
away from the Dietrich case began. The 
shadow of Holmes was fading and the 
logic of the statement in the Allaire case 
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was beginning to be recognized. In Woods 
v. Lancet, 303 N. Y. 349, 102 N. E. 2d 
691, recovery was allowed for injuries 
which crippled a full term child; the 
questions of causation and reasonable cer- 
tainty arising in such cases, said the opin- 
ion, did not differ in kind from those 
which arose in many other negligence 
cases. 

The court concluded: “We are of the 
opinion that the early orthodox views 
must give way to justice and logic. * * * 
The common law has always been most 
solicitous for the welfare of the fetus in 
connection with its inheritance rights as 
well as protecting it under the criminal 
law. If a child can live separate and 
apart from its mother, even though she 
die, it does not seem logical to say that 
the injury was wholly that of the mother 
and not of the child. Consequently re- 
covery should be allowed on behalf of a 
viable child born alive. We are also of 
the opinion that a fetus having reached 
that period of prenatal maturity where 
it is capable of independent life apart 
from its mother is a person and if such 
child dies in the womb as the result of 
another’s negligence, an action for re- 
covery may be maintained in its behalf. 
* * * On the other hand if a fetus is non- 
viable at the time of injury and dies in 
the womb its representative can maintain 
no action.” Poliquin v. MacDonald, Su- 
preme Court of New Hampshire, Straf- 
ford (September 30, 1957, rehearing de- 
nied October 31, 1957), 135 A. 2d 249. 
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CONSTITUTIONAL LAW— 
STATUTE ADOPTING CODE VOID- 
PROPRIETARY FUNCTION 


In Hillman v. Northern Wasco County 
People’s Utility District, 66 Oregon Ady, 
Sh. 557 (March 26, 1958), the plaintiff, 
while removing beams from the wall of 
a burned-out building, received a shock 
from an adjacent electrical installation 
installed and maintained by defendant, 
a public utility district, and fell from the 
wall suffering severe injuries. 

Plaintiff sued defendant, charging vio- 
lation of the National Electric Code 
which by statute had been adopted as the 
electrical safety code of Oregon. Defen- 
dant claimed the code was unconstitu- 
tional and, further, that, as a_ public 
utility district, it was immune from tort 
liability. 

In the lower court, plaintiff received 
a jury verdict for $82,500 (one of the 
largest verdicts in Oregon history) . 

On appeal, the Oregon Supreme Court 
reversed, holding that the Oregon. sta- 
tutes which adopted the National Elec- 
tric Code constitute an unlawful delega- 
tion of legislative power and are uncon- 
stitutional and void. 


The court also held that, in operating 
and maintaining its utility system, the 
defendant was engaged in a_ proprietary 
function and subject to tort liability. 
(Contributed by Robert T. Mautz, Port- 
land, Oregon, State Editor for Oregon.) 
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ADMITTED SINCE MARCH 31, 1958 


\iteN A. Backer—Manchester, New Hampshire 
General Counsel 
New Hampshire Fire Insurance Company 
Group 
1750 Elm Street 


FrrDINAND BuckLey—Atlanta 3, Georgia 
Greene, Neely, Buckley & DeRieux 
1010 Hurt Building 


James B. Doak—Philadelphia 2, Pennsylvania 
LaBrum and Doak 
1507 Packard Building 


RopNey DurrANce—Tampa 1, Florida 
Shackleford, Farrior, Stallings, Glos & Evans 
700 Tampa Theatre Building 


Lous M. Dytt—Detroit 26, Michigan 
Assistant Manager, Legal Department 
Detroit Automobile Inter-Insurance Exchange 
400 United Artists Building 


AprtAN B. Gitpert, Q. C.—St. John, New Bruns- 
wick, Canada 
Gilbert, McGloan & Gillis 
91 Prince William Street 


DeForrest Home—Los Angeles 14, California 
629 South Hill Street 


Ronert R. HumME—New York 38, New York 
Secretary and General Counsel 
Seaboard Surety Company 
100 William Street 


H. Martin HuN Ley, Jr.—New Orleans 12, Louisiana 
Lemle & Kelleher 
1836 National Bank of Commerce Building 


Harry B. Kettener—New Orleans 12, Louisiana 
Lemle & Kelleher 
18386 National Bank of Commerce Building 


Erte A. KIGHTLINGER—Indianapolis 4, Indiana 
\rmstrong, Gause, Hudson & Kightlinger 
1100 Peoples Bank Building 


Cuartes M. KirkuAmM—St. Louis 2, Missouri 
Moser, Marsalek, Carpenter, Cleary, Jaeckel & 
Hamilton 
330 Pierce Building 

Eimer E. Kiarrat—Wausau, Wisconsin 
Assistant General Counsel 
Employers Mutual Liability Insurance Company 
407 Grant Street 

Frank B. McDonatp, JR.—Waycross, Georgia 
Garrett and McDonald 
209 Tebeau Street 

Wuite McGee, Jr.—Los Angeles 15, California 
Parker, Stanbury, Reese & McGee 
315 West Ninth Street 

Ronert D. NorMAN—Birmingham 3, Alabama 
Mead and Norman 
734 Frank Nelson Building 

RaymMonp E. Osttunp—Vancouver, D.C., Canada 
Russell and DuMoulin 
850 West Hastings Street 

Atrrep M. PortH—Baltimore 2, Maryland 
Clark, Smith & Prendergast 
300 St. Paul Place 

DanieL C, Scutrrer—Cleveland 14, Ohio 
Arter, Hadden, Wykoff & VanDuzer 
1141 Union Commerce Building 

Rosert Suaw—Newark 2, New Jersey 
Shaw, Pindar, McElroy & Connell 
24 Commerce Street 

Geratp F. Smitu, Jr.—Los Angeles 17, California 
Betts, Ely & Loomis 
900 Wilshire Boulevard 

Ricnarp P. Sprinkte—Kansas City 6, Missouri 
Sprinkle, Carter, Sprinkle & Larson 
1006 Grand Avenue 

Haroip T. VAN Dyke—Kansas City 6, Missouri 
Davis, Thomson, Van Dyke & Fairchild 
911 Commerce Building 

WittiAm M. Wetcu—New York 38, New York 
Secretary, Claims Department 
Great American Indemnity Company 
99 John Street 





first served. 





EXTRA COPIES OF THE ATLAS 


A few extra sets of the color prints of the Atlas of Human Anatomy (see 
January, 1958, issue of The Journal) may be obtained by I.A.1.C. members by 
writing to our Executive Secretary, Miss Dahinden. 


No charge. First come, 
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PATRON SUES DRIVE-IN THEATER 
FOR AUTOMOBILE INJURIES 


M. G. A. Theaters v. Montgomery, Ariz., 
321 P.2d 1009. 

Plaintiff was struck by an automobile 
while attending a drive-in theater. Pa- 
trons were required to drive without 
lights while in the theater and there were 
no lights or attendants to guide them in 
attempting to negotiate the aisles. The 
evidence showed that large numbers of 
patrons viewed the picture from outside 
their automobiles. The jury found against 
the theater owner. The Supreme Court of 
Arizona, Frank E. ‘Thomas, Superior Court 
Judge, in approving the submission of 
the case to the jury said: “The duty owed 
by the defendant to the plaintiff to pro- 
vide a reasonably safe place included the 
duty to protect the plaintiff from dangers 
caused by third persons which dangers 
the defendant could reasonably have fore- 
seen. * * * a minimum of foresight on 
the part of the defendant would have 
warned of danger to patrons from vehicles 
moving within the theater, irrespective 
of negligent conduct on the part of the 
operator of a moving vehicle.” 





UNDELIVERED INSURANCE CAN- 
CELLATION NOTICE INEFFECTIVE 
Donarski v. Lardy, Minn., 88 N.W.2d 7. 
An insurance company disclaimed lia- 
bility under an automobile policy on the 
ground that the policy had been cancell- 
ed and notice of cancellation had been 
mailed to insured several days before the 
accident. —The company’s contention was 
based upon a policy provision giving it 
the right to cancel by written notice and 
stating that the mailing of the notice 
should be “sufficient proof of notice and 
the effective date and hour of cancella- 
tion stated in the notice shall become the 
end of the policy period.” The notice of 
cancellation, however, was not received 
by the insured. The Supreme Court of 
Minnesota, in an opinion by Frank T. 


*Used with special permission of West Publishing 
Company, St. Paul, Minnesota. 
rights are reserved. 


All republication 
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INTERESTING READING 


Gallagher, J., held that this provision did 
not relieve the insurer of the necessity of 
bringing home notice of the cancellation 
to the insured. 





CO-OWNER NOT “OWNER” WITHIN 
FINANCIAL RESPONSIBILITY ACT 

State v. State Highway Patrol, Mont., 
$21 P.2d 612. 

The Financial Responsibility Act of 
Montana provides for the suspension of 
all registrations of each owner of a mo- 
tor vehicle for failure to comply with such 
Act, R.C.M.1947, § 53-422. The husband 
was involved in an accident while drivy- 
ing a vehicle which he owned exclusively. 
When he failed to comply with the Act, 
the supervisor of the Highway Patrol sus- 
pended all license plates and registrations 
standing in his name. This applied also 
to an automobile which he owned jointly 
with his wife. The co-owned automobile 
was fully covered by insurance which was 
adequate to meet the requirements of the 
Act. The Supreme Court of that state, in 
an opinion by William F. Shallenberger, 
District Judge, held that the wife’s regis- 
tration, “even though indivisible and in- 
separable from that of her husband, must 
be excluded from the operation of the 
statute.” 





INSURER LIABLE IN TORT FOR 
ISSUING LIFE POLICY TO BENE- 
FICIARY LACKING INSURABLE 
INTEREST 

Liberty National Life Insurance Com- 

pany v. Weldon, Ala., 100 So.2d 696. 

The father of a deceased minor child 
sued life insurers for the wrongful death 
of the child. The action was predicated 
upon the theory that the insurers had 
been negligent in issuing life policies up- 
on the application of an aunt who did 
not have an insurable interest in the life 
of the child and who was convicted of 
the child’s murder. The Supreme Court 
of Alabama, Lawson, J., upheld the judg: 
ment of $75,000.00 on the ground that the 
evidence presented questions for the jury: 
Coleman, J., dissented in part. 
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In this column, from time to time, the Editor will 
publish news and views that he believes may be of 
more than passing interest to the readers of the Jour- 
nal. Any opinions expressed are either the personal 
sentiments of the Editor or are the opinions of those 
persons to whom they are attributed. Contributions 
to this column will be welcomed. 


MPROPER argument to the jury by 

plaintiffs’ counsel seeking verdicts in 
astronomical figures may be effectively 
combatted by utilizing the precedents and 
principles set forth in Botta v. Brunner, 
96 N.J.82, 138 A.2d 713, decided Febru- 
ary 3, 1958. That decision condemns the 
practice of suggesting to the jury, by some 
imaginary mathematical formula, the 
amount it should award for each minute 
or hour or day for pain and suffering 
and holds that it is improper to display 
to the jury charts or blackboards show- 
ing calculations of the amounts that coun- 
sel contends should be awarded to his 
cient. Also that decision aligns New Jer- 
sey with the other states that prohibit 
disclosing to the jury the amount of the 
ad damnum claimed in the suit. 


Quoting from Pennsylvania cases as well 
as decisions from other jurisdictions, the 
New Jersey court says: 


“In cases where the damages are un- 
liquidated and incapable of measure- 
ment by a mathematical standard, state- 
ments by plaintiffs’ counsel as to the 
amount claimed or expected are not to 
be sanctioned, because they tend to in- 
still in the minds of the jury impres- 
sions not founded upon the evidence”. 
(Emphasis added) 


Again, “the verdict in an action of tort 
should be a deduction drawn by the jury 
from the evidence, and not a mere formal 
adoption of calculations submitted by 
counsel.” 

The conclusions reached by the New 
Jersey court appear to be founded upon 
the ancient rule that the measure of dam- 
ages for pain and suffering is “fair and 
reasonable compensation”. The court says: 


“This general standard was adopted 
because of universal acknowledgment 
that a more specific or definitive one 
is impossible. There is and there can be 


no fixed basis, table, standard, or math- 
ematical rule which will serve as an ac- 
curate index and guide to the estab- 
lishment of damage awards for person- 
al injuries. And it is equally plain that 
there is no measure by which the 
amount of pain and suffering endured 
by a particular human can be calcu- 
lated. No market place exists at which 
such malaise is bought and sold.” (See 
also Chicago & Northwestern Ry. Co. v. 
Candler, 8 Cir., 1922, 283 Fed. 881, 884, 
28 A.L.R. 1174, 1177; and compare Jm- 
perial Oil, Ltd., v. Drlik, 6 Cir., 1956, 
234 F.2d 4,11.) 


In explaining the vices inherent in the 


suggestion of daily, hourly or yearly al- 
lowances for pain and suffering, orally or 
by blackboard, the New Jersey court says: 


“There can be no doubt that the 
prime purpose of suggestions, direct or 
indirect, in the opening or closing state- 
ments of counsel of per hour or per 
diem sums as the value of or as com- 
pensation for pain, suffering and kin- 
dred elements associated with injury 
and disability is to instill in the minds 
of the jurors impressions, figures and 
amounts not founded or appearing in 
the evidence.” (Emphasis added) * * * 

“Clearly these statements are what 
analysis shows them to be—suggestions 
of valuations or compensation factors 
for pain and suffering. They have no 
foundation in the evidence. They im- 
port into the trial elements of sheer 
speculation on a matter which by uni- 
versal understanding is not susceptible 
of evaluation on any such basis. No one 
has ever argued that a witness, expert 
or otherwise, would be competent to 
estimate pain on a per hour or per 
diem basis.” 

And then the court says categorically: 

“If plaintiff's counsel is permitted to 
make such valuation suggestions to the 
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jury, justice cannot be administered 
fairly in the trial of this type of case.” 


ILLIAM MACKEY, in a series of 

three splendid articles that appear- 
ed in the San Francisco Examiner, in 
February, 1958, pointed to an interesting 
comparison between average verdicts and 
automobile insurance rates. He showed 
that basic automobile insurance rates in 
San Francisco were 33-1/3 higher than in 
Los Angeles and then gave the following 
comparison of all verdicts for plaintiffs 
in the two cities last year: 

“Los Angeles—460 verdicts for a total 
of $4,892,719—or an average verdict of 
$10,636. 

“San Francisco—204 verdicts for a to- 
tal of $2,841,603—or an average verdict 
of $13,929. 

“Thus, the San Francisco jury award 
averages 30 per cent more than the court 
award in Los Angeles and, curiously, this 
percentage is just about the difference be- 
tween the rates for insurance in the two 
cities,” he said. 

Various aspects of the insurance rate 
problem were discussed by Mr. Mackey 
m his articles and he quoted LI.A.1.C. 
member James T. Blalock, executive vice 
president of Pacific Indemnity Company 
and head of the Pacific Coast Advisory 
Association, as follows: 

“The only way to reduce automobile 
imsurance rates is to reduce the number 
‘of accidents. * * * 

“We must have an acceptance by the 
public of stricter law enforcement on the 
police level and judicial disposition after 
that.” 
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EWLY appointed judges, who have 
N recently been elevated to the bench, 
include J.A.I.C. members Claude wWil- 
liams, Dallas, Texas, Tom J. Stubbs, Kan- 
sas City, Missouri, and George T. (Pat) 
Shannon, Tampa, Florida. 


IABILITY Claims and Litigation” js 
L a 77-page, pocket-size pamphlet pub- 
lished by I.A.IL.C. member Spurgeon L. 
Smithson, of Kansas City, Missouri. It 
contains suggestions and check lists for 
the handling of liability claims and suits 
thereon, as well as stopping distance tables 
for passenger automobiles and light trucks, 
and other material. The first edition 
(1942) and second edition (1951) were 
sold out and this third edition (1958) 
should have a like reception. Copies can 
be obtained from Mr. Smithson for $1.25, 
postpaid. 


ETTING a paper out is sometimes 
fun, but is never a picnic. 
If we print jokes, people say we are 
silly. 
If we don’t, they say we are too serious. 
If we clip things from other papers, 
we are too lazy to write ’em ourselves. 
If we don’t, we are too fond of our 
own stuff. 
If we print contributions, the paper is 
filled with junk. 
If we don’t we don’t appreciate true 
genius. 
Now, like as not, someone will say that 
we swiped this piece. from some other 
paper. WE DID! 
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DUR READERS SPEAK... 


Editor of the Journal 
Dear Sir: 

Are personal injury plaintiffs’ mone- 
tary recoveries income within the mean- 
ing of federal income tax law? Indisput- 
ably, no. Should juries trying such cases 
be told that this is so? Able veteran Ellis 
R. Diehm in his article, appearing at 24 
Insurance Counsel Journal 70 (1957), 
seems in doubt as to the second of these 
questions. During the course of his in- 
vestigations he, a good friend, was kind 
enough, as he reveals in his article to dis- 
cuss the problems involved with me. This 
led to my giving considerable study to 
these problems, resulting in the convic- 
tion that the second of these questions de- 
mands an affirmative answer. 

The following form of instruction, 
adapted from the charge of Artl, J., in 
Kozitko, a minor v. The City of Cleve- 
land, Court of Common Pleas, Cuyahoga 
County, Ohio, No. 658, 519, is believed 
proper: 


“If you find for the plaintiff you 
should not add any sum to what you 
would otherwise find on account of 
federal income taxes. I charge you that 
as a matter of law any amount you 
award the plaintiff by your verdict is 
not income to the plaintiff within the 
meaning of federal tax law.” 


Such language (1) correctly states an 
important item of substantive law, (2) 
diminishes, rather than adds to, the num- 
ber of subjects which the jury might con- 
sider, (3) does not require the jury to 
subtract anything from any amount which 
it would otherwise award the plaintiff, 
but simply, (4) admonishes it not to add, 
on a misconception of the law, any sum 
to what it would otherwise award, and 
(5) being purely legal, requires no tak- 
ing of evidence to support it. Where a de- 
fense attorney has a good case on the 
liability question, he will, as heretofore, 
probably omit offering any instruction 
discussing the quantum of damages. 

The following cases support the giving 
of an instruction or charge of this type: 


Dempsey v. Thompson, 363 Mo. 339, 
251 S. W. 2d 42 (1952) ; 


Atherly v. MacDonald, Young & Nel- 
son, Inc., 142 Cal. App. 2d 575, 298 P. 
2d 700 (1956). 


More important than any of these, how- 
ever, is: 


Floyd, Admx. v. Fruit Industries, Inc., 
136 A. 2d 918, (Connecticut, December 
3, 1957). 


Although not involving precisely the 
type of instruction here advocated the 
following cases are adverse to the giving 
of such an instruction: 


Hall v. Chicago & N. W. Ry. Co., 5 Il. 
2d 135, 125 N.E. 2d 77 (1955); 

Highshew v. Kushto, 235 Ind. 505, 134 
N.E. 2d 555 (1956); 

Maus v. New York, Chicago & St. L. 
R.R., 128 N.E. 2d 166 (C.A. Ohio, 
1955) ; 

Missouri K.T.R. Co. v. McFerrin, 
(Tex. Civ. App.), 279 S.W. 2d 410 
(1955) ; 

Wagner v. Ill. Central R. Co., 7 Ml. 
App. 2d 445, 129 N.E. 2d 771 (1955) ; 

Combs v. Chicago, St. P. M. & O. 
Ry. Co., 135 F. Supp. 750 (1955) ; 

Mitchell v. Emblade, 80 Ariz. 398, 
298 P. 2d 1034 (1956) ; 

Briggs v. Chicago Great Western Ry. 
Co., 248 Minn. 418, 80 N.W. 2d 625 
(Minn., 1957). 


Since the publication of the Diehm 
article, one of my research assistants, Her- 
bert G. Underwood, has published a law 
note: 


Damage Awards, Instructions and the 
Jury’s Common Knowledge, 59 West 
Virginia Law Review 355 (1957). 


And I have myself produced a full 
length article: 


Should Juries in Personal Injury 
Cases Be Instructed That Plaintiffs’ Re- 
coveries Are Not Income Within the 
Meaning of Federal Tax Law? 3 De- 
fense Law Journal 3-28 (1958). 


Most recent and most exhaustive is 
Robert J. Nordstrom’s Income Taxes 
and Personal Injury Awards, 19 Ohio 
State Law Journal 213 (Spring, 1958). 
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British Law Lords, in British 
Transport Comm. v. Gourley, A.C. 185 
(2 W.L.R. 41-H.L.), 3 All. E.R. 796 
(1956), not only answered our second 
question in the affirmative but, in so do- 
ing, forthrightly and boldly approved a 
form of instruction much broader than 
that theretofore approved by any Ameri- 
can court. This decision reversed existing 
British cases and fixed the law in a new 
pattern. The handing down of this im- 
portant British decision in and of itself 
would warrant American courts in re- 
examining these problems. 

Even more important than the Gourley 
case, supra, however, was the handing 
down by the Supreme Court of Errors of 
Connecticut, since the publication of the 
Diehm article, the Underwood note and 
my article, of its opinion in Floyd v. 
Fruit Industries, supra. This case, it is 
submitted, is the most important and 
well-considered American decision on the 
questions propounded at the beginning 
of this letter. 

It also takes up a second facet of the same 
general problem, namely, whether, in cases 
where plaintiffs offer detailed estimates 
of loss of earnings, the jury should be 
told to subtract from any sum they find 
as the gross loss of earnings, such amounts 
as are proper on account of the fact that 
such earnings, had plaintiff realized them, 
would have been subject to federal in- 
come taxes. The introduction of evidence 
would, of course, be required to support 
an instruction on this subject. In this re- 
spect the opinion supports the Gourley 
case, supra. It is believed that Floyd v. 
Fruit Industries, supra, states what is like- 
ly to be the law of the future in most 
American jurisdictions. 

With all due respect to its learned 
authors, it is submitted that the reason- 
ing of the Hall case, supra, will not stand 
careful analysis. For the most part the 
other cases above cited which support the 
Hall case simply go along with it, citin 
and following it uncritically. 


The 
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None of these opinions, for example, 
answers such meritorious questions as: 

1. Does this instruction (such as here 
proposed) deny plaintiff anything to 
which he is entitled? If so, what? — 


2. Does it grant defendant anything to 
which he is not entitled? If so, what? 

In fairness to the court in the Ha! 
case, supra, it should be pointed out that 
it did not involve any instruction, simply 
the right of defense counsel to argue the 
substantive principle. None of the cases 
which follow it involved precisely the 
type of instruction herein suggested. There 
are indications in some of these opinions 
that had this kind of instruction been 
involved the results would have been 
different. 

So far as known the courts of last re- 
sort of thirty-nine of the American states 
or of the District of Columbia have not 
yet been confronted with the problems 
discussed in this letter. So far six such 
courts, plus certain federal courts, have 
taken the position that the subject mat- 
ter of this letter is not a proper subject 
for a jury instruction; four hold that it 
is. The law has therefore not taken final 
shape. 

To refuse to reveal to a jury the im- 
portant item of substantive law involved 
in the proposed instruction is to put 
blinders upon the “twelve good and law- 
ful men” and women at a time when, in 
other respects, the trend of judicial de- 
cisions is to open up to juries an ever 
wider field of factual and legal informa- 
tion. No adequate reasons warrant such 
restrictive and regressive action. 

Since today’s plaintiff may be tomor- 
row’s defendant, it is apparent that the 
proper charging of juries in this field is 
very much in the public interest. 

Very truly yours, 

STANLEY C. Morris, 

Charleston, West Virginia 
May 12, 1958 
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Report of the Automobile Insurance 
Committee—1958 


J. Raven Dykes, Chairman 
New York, New York 


HIS IS a report on the automobile 
liability insurance situation. Because 


of the heavy losses of the companies writ- 
ing this business, it is believed that such 
a report is timely and should be of wide- 
spread interest. 


It is true that the losses have been 
staggering and almost unbelievable. In 
1956 the industry sustained a loss of 
about 108.4% (National Bureau figures) . 
It is generally understood that when the 
1957 figures are compiled, the ratio of 
loss will show considerably higher and 
contrary to so many optimistic statements 
around the end of last year, the situation 
apparently is showing no improvement 
in 1958. It should be obvious that unless 
drastic changes are made, the capital 
structures of the companies will become 
impaired. Such a thing is simply unthink- 
able. The interests of stockholders involve 
only a very minor part of the picture. In- 
surance companies perform a function and 
service in our social and economic life 
that far transcends the interests of the 
owners of the companies and, of course, 
there is no reason why the company 
stockholders should foot the bill. Insur- 
ance companies are entitled to a reason- 
able profit on the operations as every 
other business enterprise is accorded the 
privilege of making a profit on its op- 
erations. 

The premium dollar in 1956 was spent 
about as follows—72.7% for losses and the 
cost of adjusting them; 26.7 for agents’ 
commissions and production expenses; 5.9 
lor general expenses and 3.1 for taxes. 
This totals 108.40 and means that for 
every $100 of premium received $108.40 
loss was sustained. Some reduction in 
agents’ commissions may reduce the pro- 
duction expense slightly. The companies 
have no control over the taxes. They are 
payable whether there is a profit or loss 
and are distinguishable from the profits 
tax when there are profits. The figure 
5.9 for general expenses is low and ap- 
parently is not increasing. 


What has brought about such a situa- 
tion, what are the causes and what is the 
solution? 


Inflation 


Inflation is of course a large factor. 
The dollar buys only about what fifty 
cents did a few years ago. But there are 
other factors which will be discussed later. 
The losses have increased along with the 
general inflationary trend during the past 
ten years and while there have been in- 
creases in premium, those increases have 
not kept pace with the general inflation- 
ary trend. On the other hand, the losses 
have out run the inflationary trend. But 
flation is not news. The present infla- 
tionary trend began around 1940 and 
has continued, having had its greatest 
impact since 1952. The present plight 
of the insurance companies has come 
about during the past two years and 
if it were a mere over accumulation of 
inventory or a “recession” symptom and 
if the indications were that the present 
situation might right iself soon, the whole 
thing could be brushed off as something 
temporary. But unless drastic changes 
come about, there is nothing in sight that 
promises much, if any, improvement. The 
truth is that the present situation has 
brought to light conditions in the busi- 
ness of automobile liability insurance that 
may have to be changed. There are no 
signs on the horizon of any change in the 
inflationary trend. When the present busi- 
ness recession is over, we shall undoubt- 
edly resume the inflationary trend that 
we have been following for over half a 
century. 


Increased Rates 


Some rate increases are being granted 
in various places. New York refused a 
rate increase and the companies have gone 
to court in an unprecedented move to re- 
quire the rate making authorities to ap- 
prove the necessary rate increases. But is 
the solution of the problem in higher 
rates? It is suggested that it emphatically 





Page 262 


it not. In the first place there seems to be 
nothing in the picture to indicate that 
the losses are going to decrease unless 
some drastic changes are made. In the sec- 
ond place the product can be priced right 
out of the market by continued rate in- 
creases. There is a point at which the pub- 
lic will refuse to pay increasingly higher 
rates. 


Adjustment of Losses 


Most of those who will read this report 
are engaged in the loss adjustments, in- 
cluding legal counsel. Most of the claims 
that are made under automobile liability 
insurance policies are settled by company 
adjusters. Only a small percentage of such 
claims ever reach the stage of litigation or 
get into the hands of legal counsel and 
these settlements are, on the whole, en- 
tirely satisfactory to the insuring public. 
It is a rare occasion when an executive 
of a home office claim department re- 
ceives a complaint in connection with the 
handling or adjustment of a loss. These 
company adjusters, most of them direct 
employees of the companies, are highly 
trained and generally are doing a magnil- 
icent job. They must try to understand 
the terribly complicated policy coverages, 
must never “underpay” a claim, must 
never pay a claim that is not “covered” 
and, of course, they must keep the losses 
down to where the companies can make a 
profit, no matter what kind of risks may 
be insured. It must be remembered that 
the claim departments generally do not 
hear of the risk until a claim arises. ‘They 
have no say in the selection of risks and 
can only wonder when frequently they 
are called upon to investigate a claim in- 
volving the worst possible kind of a risk. 
It is, of course, true and will always be 
true that mistakes of judgment and of 
ignorance will be made. Exaggerated 
claims are the fashion, as everyone knows. 
Frequently a bad claim should be settled 
in the beginning that does not get set- 
tled and gets into litigation where in- 
variably the cost of disposing of it is con- 
siderably greater. This is because these 
adjusters are often inexperienced and 
overworked and in general do not think 
in such liberal amounts as juries do. Then, 
of course, many of such claims are in 
lawyers’ hands before they are even re- 
ported to the insurance company. It is 
becoming increasingly difficult to settle 
with lawyers in the early stages of a 
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claim situation involving substantial in- 
juries and damages, upon what has cus- 


tomarily seemed to be a fair basis. 

NACCA is forcing the bar to develop 
specialization on a broad scale. Of course 
there have always been clever and capable 
negligence counsel both for plaintiff and 
defendant but NACCA is elfectively or- 
ganizing plaintiffs’ attorneys for mutual 
assistance in training and instruction as 
to methods and, of course, for widespread 
publicity designed to regiment an unin- 
formed public to the psychology of the 
‘more adequate award”. Defense counsel 
may not be quite holding their own in 
this mad race to make it more profitable 
to have an accident than to go to work 
but, with the odds almost entirely against 
them, they are doing a credit: ible job. 

It is not probable that much improve- 
ment can be hoped for in the handling 
and adjustment of the losses. Juries are 
generally liberal and NACCA is increas- 
ingly holding over our heads the sword 
of Damocles—the fear of jury liberality 
and the trend of the courts is to submit 
more and more issues in the negligence 
field for juries to decide. There is no 
sign of any change in that direction. It is 
noted in passing that judges are also fre- 
quently quite liberal. One judge caution- 
ed counsel who had stipulated to let the 
court fix the damages that perhaps they 
should reconsider as he might be more 
liberal than the jury. Counsel for defen- 
dant quickly heeded the caution and set- 
tled very “liberally”. Whatever grievance 
we have with the decisions of the courts 
and verdicts of the juries, we must remem- 
ber that our judicial system must be re- 
sponsive to the popular will and the cir- 
cumstances and conditions that go to make 
up that will. Without getting into any 
philosophical discussion of what judica- 
ture should or should not be, the practi- 
cal, everyday working of any judiciary or 
system of judicature is what the public 
wants. It just works that way. Too long 
we have excused ourselves with the old 
platitude that we cannot obtain justice in 
the courts and from juries. The truth is 
that the courts and judges have, on the 
whole, been fair to the insurance industry 
and if juries are prodigal with the in- 
surance companies’ funds it is because the 
public wants it that way. 


Responsibility of Management 


Of course, 


it is the job of company 
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management to produce an operations 
profit and this report, while not entirely 
disassociated from management, is more 
or less the observations of onlookers and 
not of those participating in management. 
Lawyers and claims men have no part in 
the rate making, selection of risks, public 
relations or good will (other than, of 
course, as their manner of handling claims 
makes for incidental good or bad will) or 
general company policy making, so that 
necessarily the observations and sugges- 
tions contained herein are from observers 
on the side lines. 


Public Relations 


For some reason the casualty insurance 
business has alienated the good will of 
the public. The word “insurance” when 
used in relation to negligence liability 
seems to carry a stigma in the minds of 
the public and those who are not in the 
business. One seems to sense among his 
friends a peculiar atmosphere when he 
mentions that he is connected with a lia- 
bility insurance company. The average 
juror takes great delight and expresses 
great satisfaction at “soaking the insur- 
ance company” with a big verdict and, 
of course, when his rates for liability in- 
surance are increased without explana- 
tion, he gives full expression of his re- 
sentment when he gets a chance in the 
jury box. He shares the popular under- 
standing that the insurance company is 
a fabulously rich corporation with unlim- 
ited ability to pay. One successful busi- 
nessman never let an opportunity go by 
to tell about his jury duty when he help- 
ed “soak” the insurance company a tre- 
mendous verdict. After listening to that 
story several times, his friend, an insur- 
ance lawyer, asked him where the insur- 
ance company got the money to pay that 
enormous verdict. “Why,” said he, “I 
never thought of that.” When his friend 
reminded him that the large premiums 
he and his friends had to pay for lia- 
bility insurance were what went to pay 
that verdict, his expression changed to a 
very sobering one. He never told about 
his jury experience again. 

For over fifty years liability insurance 
companies have gone into court incognito 
to defend themselves. Whatever may have 
been the reasons, good or bad, fifty years 
ago, the practice today simply makes the 
liability insurance business in the minds 
of the public a hypocritical, deceitful and 
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dishonest business and the liberal verdicts 
of judges and juries reflect just that fact. 
It is suggested that the time has come 
when the companies should take the pub- 
lic into their confidence, educate them 
as to what the business is, what they pay 
their premiums for and what these pre- 
miums are used for. No one enjoys pay- 
ing a liability insurance premium. Unlike 
other insurance premiums which involve 
a possible profit motive or hope, liability 
insurance premiums offer no_ possible 
hope of any return. The nebulous lia- 
bility one buys protection for means very 
little until an accident happens and that 
is after the premium is paid. This, of 
course, is not a treatise on the techniques 
of building good will but a reminder of 
the sheer and desperate need for it. 


The Automobile—A Dangerous Thing 


When the horseless carriage began to 
replace old Dobbin and the shay, the 
courts almost universally held it to be a 
dangerous instrumentality. But as it be- 
came evident that the automobile was to 
become such a large factor in our lives, 
both economic and social, the courts no 
longer classified it as a thing of inherent 
danger but placed it in substantially the 
same category as the old horse and buggy, 
in relation to the care required in and 
the rules of negligence applicable to its 
operation. Such was obviously an inevit- 
able development. Nothing comprising so 
large a part of our national life, economic 
and social, could be tagged by the courts 
as something of inherent danger. But the 
fact is that the motor vehicle is a thing 
of tremendous danger and when we are 
willing to face that fact and quit kidding 
ourselves, we will take the proper meas- 
ures to stop the annual slaughter on our 
highways. /t can be done and must be 
done. The _ high-powered automobiles 
geared to speeds in excess of 100 miles per 
hour are probably here to stay, even 
though they are instruments of such large 
potential death and destruction. They 
are an integral part of the furious pace 
of our present-day lives. We must there- 
fore learn to live with them. Adequate 
highway facilities are slow in coming but 
are on the way. The highways must be 
cleared of motor vehicles with inadequate 
brakes, lights, steering facilities and other 
unsafe devices. This may cause consider- 
able inconvenience to the motoring pub- 
lic but it is a price we must pay for the 
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privilege of operating such a dangerous 
thing as an automobile. 


The Careless Driver 


But the menace, the real villain, is the 
careless driver, whether that carelessness 
is of the inexperienced, immature youth- 
ful driver or the respectable and success- 
ful businessman 50 years old who will 
race down a highway at 90 miles an hour. 
It is amazing to observe men who other- 
wise are conservative, cautious, successful 
businessmen who when they get their 
hands on the steering wheel of a power- 
ful automobile seem to become suddenly 
transformed into “small children with a 
new toy”. They suddenly throw caution 
to the wind, push the accelerator to the 
floor and go “flying” down the road to 
see how fast it will go, apparently un- 
concerned with and oblivious to the ter- 
rible danger to themselves and others on 
the road. The youthful driver is respons- 
ible proportionately for a lar greater num- 
ber of accidents than older people are, 
due to inexperience and immaturity in 
matters of forethought and caution and 
it is a problem of education of the young 
driver getting his learner’s permit and 
license to drive. 

Then, of course, there is the road hog 
who owns all the patents, copyrights and 
trademarks to the use of the roads. When 
he wants to go somewhere, the roads 
should be cleared for him. Frequently he 
has a more or less battered up old car 
that could stand an “insurance repair job” 
anyway. He is wise to the ways of the 
world, knows that insurance companies 
cannot afford to try law suits where “com- 
promise” settlements can be made and 
knows he can always get a repair estimate 
for far more than his honest damage 
was, so what does he have to lose? Occa- 
sionally such drivers kill a few people 
but why worry? They are financially ir- 
responsible, are insured and have nothing 
to lose. 

Driving While Under the Influence 

So many terrible accidents are caused 
by driving an automobile after one’s 
senses have been partially numbed by a 
drink or two, that the severest penalties 
should be meted out to those who take 
such chances. The least that should be 


thought of is to deny such a person the 
privilege of driving. Let everyone under- 
stand that if he or she is caught driving 
an automobile 


after a drink of intoxi- 
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cating liquor, it means the loss of license 
for an extended period of time and noth- 
ing less. If all of us fully understood in 
advance what the penalty will be, we 
would stop driving automobiles home 
from cocktail parties. 

Insuring the Careless Driver 

Anything said on this subject will not 
be pleasantly received. But with the un- 
derstanding that we are mere “observers” 
we venture these suggestions. Automobile 
liability insurance is too easily obtainable. 
The careless driver should not be able 
to get insurance or if he is going to get 
it he (or she) should pay the necessary 
premium for it and the careful driver 
should not be penalized premium wise 
for the carelessness of the comparatively 
few careless drivers. It is obvious that 
drastic changes of some kind or other 
must come about. If these changes are not 
intelligently worked out, some very un- 
welcome changes will result. The “woods” 
are full of suggestions for them now. The 
mere complaining about the big verdicts 
is not going to solve the problem. The 
verdicts are getting bigger and bigger and 
the unexplained increasing of rates will 
result in just so much more resentment 
which will be registered in the jury box. 
The companies can make these changes 
if they will resolve to do so. The agents 
will not make them. They should not be 
expected to, 

Life insurance companies carefully and 
tediously inspect the risks they insure 
even though the amount involved may be 
only $1,000, but the liability companies 
will blindly insure a risk that may cost 
$50,000. Consider the fellow who got 
drunk, killed someone in an accident, had 
his insurance cancelled and _ his license 
revoked and could not get the license back 
without liability insurance. He asked the 
“broker”, a garage employee, to get him 
insurance. The garage employee phoned 
the agent of the company who promptly 
issued the policy. The agent “assumed” 
no previous insurance cancelled and wrote 
up the policy accordingly. No signed ap- 
plication and no inquiry as to past driv- 
ing record. Two months later he got 
drunk, had another accident and injured 
several more people. Unbelievable? This 
was an actual case. If the companies would 
require a signed comprehensive applica- 
tion for every policy, showing the type 
of risk involved, make the answers on 
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the application effective warranties and 
clamp down on every breach of warranty 
that involves a risk of loss, then classify 
the careless driver premium wise, there 
would be a far different situation. When 
the careless driver has to pay $500 or 
$1,000 a year for liability insurance and 
has to have insurance to get a license to 
drive, he will change his driving habits. 


The objection that the careless driver 
cannot be identified in advance is with- 
out merit. Nothing in this world is com- 
pletely foolproof. The vast majority of 
careless drivers would be discovered. An 
informed and educated public would 
heartily approve. The careful driver’s life 
would not be endangered every time he 
ventures onto a highway by the few care- 
less drivers and he would not be assessed 
with constantly increasing premiums to 
pay for the other fellow’s careless driving. 

The careless driver will not change his 
driving habits as long as he (or she) can 
get easy liability insurance. The police 
will not do it. The patrol cars in New 
York city, where there is a police depart- 
ment as good as anywhere in the world, 
will give out tickets to drivers who coast 
past stop signs at two miles an hour or 
go past an obscure or hidden stop sign 
but will not stop the mad driver or the 
taxicab cutting in and out of heavy traf- 
fic and running careful drivers off the 
road. Anyway, it would take an army of 
police several times the size of any police 
force, to effectively curb the careless 
drivers. 


The Basic Structure of Liability 
Insurance 


These observations are offered for what- 
ever they are worth. It seems obvious 
that the only way that liability insurance 
can be written at even the minimum pos- 
sible profit is to increase rates to the 
point where the insuring public won't 
pay them. The alternative to the present 
system of negligence liability and the in- 
suring of it probably involves sweeping 
changes in our basic laws and the philoso- 
phy of our way of life. We may have to 
come to it but let’s try every other al- 
ternative first. 


One of the present structures of auto- 
mobile liability insurance is the so-called 
omnibus coverage, which has the effect 
of affording free insurance to untold num- 
bers of careless drivers. One interpreta- 
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tion of the standard automobile policy 
actually extends more protection to an 
irresponsible truck driver than to his em- 
ployer who pays the premium. Why 
should a car owner who is the sole driver 
have to pay substantially the same price 
for liability insurance as the person with 
ten drivers in his family, some of whom 
may be habitually careless drivers? Why 
should the careful driver whose driving 
record remains unspotted year after year 
have to pay substantially the same _pre- 
mium as the driver who is repeatedly hav- 
ing accidents? 

As the liability insurance rates are in- 
creased, the driving public is asking these 
questions more and more. The vast ma- 
jority of drivers are careful. One ventures 
out on the highways on one of the “na- 
tional slaughter festivals” and is immedi- 
ately impressed with the extreme care that 
is being exercised by the vast majority of 
drivers, trying to avoid the much adver- 
tised in advance number of accidents and 
people who will be killed. It is frequent- 
ly possible to make a thousand mile trip 
on a Labor Day week-end, for instance, 
and actually not meet with a careless 
driver, while the national death toll is 
shocking, all going to show that the vast 
majority. of drivers are careful. It is the 
few careless drivers who cause the dam- 
age. 

The traditional concept has been to in- 
sure the vehicle, that is, the coverage at- 
taches to the vehicle and extends protec- 
tion to those using it with the owner's 
consent. Notwithstanding the vast amount 
of litigation that has arisen over the in- 
terpretation and application of this plan 
of coverage, it has served its purpose fair- 
ly well but it has outlived its usefulness, 
if for no other reason than that the ne- 
cessary rates to support it will in the fu- 
ture be too high. There has been some 
move in the direction of applying the 
coverage to the driver, as under the drive- 
other-cars_ provision. The Family Auto- 
mobile Policy is a creature, so far as in- 
quiry discloses, that no one wants to ac- 
knowledge the parenthood of. 

A simpler form of coverage would be 
to insure every driver individually for the 
liability imposed by law. Every driver 
should be required to have a license to 
drive and to be insured in order to ob- 
tain that license. The rate of premium 
would depend upon the exposure. The 
rate for one driving only a passenger car 
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would obviously be less than the rate for 
a truck driver whose livelihood is driv- 
ing trucks, for instance. The owner of a 
car would have protection for his liability 
under respondeat superior and for the 
“vicarious” liability in those states that 
impose it. The premium would be based 
upon the exposure. The car owner who 
permits careless drivers, employees or 
others to drive his automobile would have 
to pay a premium accordingly. When the 
premium “shoe” begins to pinch, the car 
owner will be more careful as to the 
drivers he employs or permits to drive 
his automobiles. 

The cost of liability insurance would 
thereby be far more equitably distribut- 
ed so that those who have the accidents 
and cause the losses would pay the pre- 
mium cost on a fairly proportional basis. 
If this plan were adopted and fully ex- 
plained to the insuring public, the rate 
problem would solve itself and the com- 
panies could continue to write this in- 
surance with some prospect of a reason- 
able profit. Furthermore, with the rea- 
sonable cooperation of the traffic authori- 
ties, it would remove from the highways 
at least a large percentage of the careless 
drivers. 

Of course, this would be a very radical 
departure from the concept of automobile 
liability insurance heretofore followed and 
almost everyone shrinks from the prospect 
of changes in the way we have been do- 
ing things. But it is evident that there 
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must be changes and, to repeat, if these 
changes are not undertaken under intelli- 
gent leadership, the changes that neces- 
sarily will come about will not be wel- 
come changes. Everywhere about us, there 
is a changing world. If the liability in- 
surance industry does not present the 
necessary intelligent leadership to work 
out these changes and problems, that lead- 
ership will develop elsewhere and_ the 
chances are that the liability insurance 
industry will not profit from them. 
Respectfully submitted, 


J. Ralph Dykes, Chairman; Orrin Mil- 
ler, Vice-Chairman; John A. Kluwin, Ex- 
Officio; Henry L. Anderson, Ari M. Be- 
Gole, William K. Christovich, Marshall H. 
Francis, Michael R. Gallagher, William V. 
Gough, Harry T. Gray, Max M. Hobbs, 
John E. Jacobsen, Edwin D. Jones, Wil- 
liam B. Mangin, Wilbert McInerney, J. 
Woodrow Norvell, John F. Power, J. Lee 
Purcell, Henry T. Reath, Ben E. Salinsky, 
Richard P. Tinkham, Thomas B. Whaley, 
John C. Wickham, Marvin Williams, Jr., 
Reginald L. Williams. 

The undersigned must respectfully dis- 
sent from the report of the committee inso- 
far as it suggests the need for compulsory 
automobile liability insurance. ‘The re- 
port in the main is thought-provoking, but 
there are still other aspects of it with res- 
pect to which we have some reservations. 


Paul R. Erickson 
Manning W. Heard 


Report of the Aviation Insurance 
Committee—1958 


GeorceE I. WHITEHEAD, J)R., Chairman 
New York, New York 


HE YEAR since the last annual meet- 

ing of our association has been a 
challenging one for aviation. Few will 
dispute the selection of the launchings 
last fall by Russia of the first and sec- 
ond earth satellites as the most serious 
and significant challenge. This choice, it 
is obvious, involves larger issues than avia- 
tion because the Russian satellites and the 
ballistic missiles which placed them in 
orbit have implications which reach much 


further than competition and the science 
of aeronautics and rocketry. 

Numbered among the most serious and 
continuing challenges to the progress of 
transportation by air is the control and 
separation of air traffic. Of first impor- 
tance on the agenda of things that must 
be accomplished is the completion of a 
sound and effective federal airways pro- 
gram. All must throw their full support 
behind the program of research and de- 
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velopment to modernize the use of the 
air space and the plans must be suffi- 
ciently broad to be adequate to meet the 
swiftly changing needs brought on by 
progress. 

With delivery to the airlines of some 
jet equipment toward the end of 1958 and 
in increasing numbers in 1959 will come 
still more challenges, fiscal as well as 
operational. 

Aviation accidents and airplane accident 
litigation have continued to keep pace 
with the record volume reported in all 
facets of aviation and in this area a well 
informed insurance bar finds its chal- 
lenge. To help keep the membership of 
the International Association of Insur- 
ance Counsel informed of decisions in 
aviation, your Aviation Insurance Com- 
mittee submits this report of some repre- 
sentative aviation cases decided in the 
past year. 


Liability of Manufacturers 
and Repairers 


The case of Prashker Admx., et al., v. 
Beech Aircraft Corporation, et al, (Octo- 
ber, 1957) U.S.D.C., District of Delaware, 
is the first to be tried of a number of 
similar pending actions in which it is 
claimed that the Beech Bonanza is an es- 
pecially dangerous airplane. This action 
was to recover for the death of a pilot 
in the crash of a Bonanza which had lost 
its left wing before ground impact. The 
plaintiff urged, among other things, that 
the aircraft was improperly designed and 
that the rate of in-flight structural fail- 
ures of Bonanzas has been more than ten 
times the rate for all other single-engine 
civil aircraft. Counsel for Beech explain- 
ed the accident as the result of the pi- 
fot’s negligence in flying into deteriorat- 
ing weather conditions requiring instru- 
ment flight for which he had no training 
or qualifications. The resulting loss of 
control while in instrument weather pro- 
duced loads in excess of those for which 
the aircraft was designed. At the close 
of the plaintiff's case and without pass- 
ing on any question of the defendant's 
negligence, the judge granted the defense 
motion for a directed verdict upon the 
ground that the pilot was himself guilty 
of contributory negligence. The judge 
said, in part: 

“We find, then, that Prashker, by 
his conduct, was doing an imprudent, 
improper and negligent act. 
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“It has been said by the Supreme 
Court of Pennsylvania that the true 
test of contributory negligence is found 
in the affirmative of the question, did 
the plaintiff's negligence contribute in 
any degree to the production of the 
injury complained of? If it did, there 
can be no recovery. If it did not, it 
is not to be considered.” 


In North American Aviation, Inc., v. 
Wanda Lee Hughes, et al., 247 F. 2d 517, 
Cert. denied, January 1958, there was an 
award of $125,000 for the death of an 
Air Force officer who left a wife and 
minor son surviving. The deceased was 
assigned to “fly-away” an Air Force F- 
86F from the manufacturer’s factory. 
There was evidence that the deceased pi- 
lot lacked instrument flight experience 
and had “comparatively slight” jet fly- 
ing time. The aircraft crashed on take- 
off in poor weather. No direct evidence 
of mechanical failure was developed. 

The case of Smith, et al., v. Piper Air- 
craft Corporation, (March, 1958), U.S.D. 
C., Middle Dist. of Pennsylvania, was an 
action against the airframe manufacturer 
to recover for the deaths of a pilot and 
two passengers and for the destruction of 
a Piper PA-20 airplane in a crash near 
Decatur, Georgia. The issue of alleged 
breach of warranty and negligence in at- 
taching the right aileron to the right wing 
was decided by the jury in favor of the 
defendant, Piper. There was evidence 
from a witness for the plaintiffs who 
claimed to have seen the in-flight separa- 
tion of the aileron from the wing, and 
expert testimony with respect to negli- 
gent manufacture, design and inspection. 
The defense showed careful attention to 
approved manufacturing processes, Civil 
Aeronautics Authority certification; and 
offered evidence to explain the cause of 
the crash as negligence of the inexperi- 
enced pilot flying into instrument weath- 
er conditions which required piloting 
skills which he did not possess. Plaintiffs’ 
motion for a new trial was denied, March, 
1958. 


Liability of Aircraft Operators 


Rorabaugh, Exr. v. Northwest Airlines, 
Inc. (and three other cases), (Decem- 
ber, 1957) U.S.D.C., So. Dist. of New 
York, involved actions for wrongful death 
of passengers who were on board the de- 
fendant’s DC-4 which disappeared, ex- 
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cept for recovery of some small fragments, 
in Lake Michigan, June 23, 1950. The 
trial judge asked the jury for answers to 
specific questions, one of which was 
answered that they found Northwest was 
negligent and another, that the negligence 
of Northwest was not the proximate 
cause of the accident. The judge granted 
ihe plaintiffs’ motions to set aside the 
special verdicts for the defendant on the 
grounds that defendant’s counsel had ad- 
monished the jury to listen to what a pi- 
lot-jury member could tell them about 
meteorological conditions. In the second 
trial (March, 1958) the jury again 
brought in a defendant’s verdict. 

In a recent passenger loading-stand de- 
cision, Brown v. American Airlines, Inc., 
et al., 244 F. 2d 128, the jury found for 
the injured plaintiff but the trial judge 
by motion j.n.o.v. entered judgment for 
the defendant airline. On appeal, the 
jury verdict was reinstated. The court 
said: 


“It was for the jury, not a court, to 
say whether an inexperienced passenger 
reasonably had to anticipate that, while 
moving slowly forward with the _pas- 
sengers occupying the confined, crowd- 
ed passageway, there would be a sub- 
stantial step down on leaving the plane 
and which, while created by the car- 
rier, was, as now claimed, of such an 
open and obvious nature that the pas- 
senger ought to have appreciated it.” 


One circuit judge, dissenting, agreed with 
the district judge that there was insuf- 
ficient evidence to sustain a verdict for 
the plaintiff. 

Two cases which illustrate verdicts held 
to be excessive and reduced are Clarke v. 
American Airlines, Inc., et al., (January, 
1958) N. Y. Sup. Ct. App. Div., and 
Muir v. United Air Lines, Inc., 157 F. 
Supp. 734. In the former, a passenger 
loading-stand case in which the passenger 
had a pre-existing ruptured disc, the court 
on appeal reduced the verdict from $36,- 
000 to $25,000. In the latter case, the 
plaintiff sustained personal injuries while 
riding as a passenger on the defendant’s 
aircraft which made a crash landing in 
an Iowa cornfield. The plaintiff suffered 
shock, a back injury and internal hemor- 
rhaging from an embolism in his intest- 
inal tract, all of which caused him some 
disability over many months from his 
duties as the pastor of a Des Moines 
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church. The jury verdict of $40,000 was 
reduced to $31,304. 


Liability of Airport Operators 


Here are two recent cases in which 
questions were decided relating to gov- 
ernmental v. proprietary function when 
a city owns a municipal airport. In Wren, 
et al., v. City of Corsicana, 307 S.W. 2d 
102, an appeal from an order granting 
defendant’s motion for summary judg- 
ment, the court found: 


“The airplanes of citizens of Corsi- 
cana, as well as airplanes of persons 
outside of Corsicana, have been hangar- 
ed from time to time at the Corsicana 
Airport. Approximately thirty airplanes 
were stored at the airport at the time 
of the fire. The city sells gasoline and 
oil to persons using the airport and 
charges a storage fee to persons using 
the airplane storage hangar. It is our 
view that the Foregoing Findings show 
conclusively that the City of Corsicana, 
in the discharge of the foregoing func- 
tions, was acting in its proprietary capa- 
city for the benefit primarily of its own 
inhabitants and other persons desiring 
to avail themselves of such services as 
distinguished from its acts in the dis- 
charge of governmental functions ir 
the operation of the airport.” 


The same result was obtained in Wend- 
ler v. The City of Great Bend, 316 P. 2d 
265. This opinion contains a review of 
the law in many other jurisdictions. 


Liability for Surface Damage 


Maryland Casualty Company v. W. H. 
Stewart & Sons, Inc., 94 So. 2d 655, (Feb- 
ruary, 1958) La. Ct. of App., was an ac- 
tion by the subrogated workmen’s com- 
pensation insurer to recover for the death 
of a “flag man” who was struck by a low- 
flying aircraft engaged in crop spraying. 
The owner of the property being sprayed 
furnished the “flag men’ whose duties 
were to provide markers so that the pilot, 
in making his runs, would know the area 
to be sprayed. The deceased was an ex: 
perienced “flag man”. He knew and had 
observed the low level flights necessary 
in agricultural flying. The court, in af- 
firming the judgment for the defendant, 
said in part: 


“He was not a bystander or innocent 
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third party having no knowledge or 
warning of the danger from the air- 
plane, as would be a passerby or neigh- 
boring farmer, but he was rather a per- 
son having complete information as to 
the flight of the plane, its speed, direc- 
tion and even the path it was to follow. 
* * * 

“Under these circumstances, when 
Smith started across the field, he was 
most negligent in failing to keep Stew- 
art’s plane under observation and in 
failing to duck, lie flat on the ground, 
or take other action to remove himself 
from the path of destruction.” 


In Burke'v. Thomas, 313 P.2d_ 1082, 
the action was brought for damage from 
claimed drift to neighboring property 
against the property owner who employed 
an aviation company to carry out an ag- 
ricultural spraying project on his ranch. 
With respect to the defense of indepen- 
dent contractor relationship, the court 
said: 


“Clearly the spraving operation, 
whether carried out by defendant's em- 
ployee or by an independent contractor, 
was such an operation from its very 
nature adopted to avoid those conse- 
quences. Under the circumstances, we 
need not decide at this time whether 
an aerial spray operation such as this, 
in itself, is inherently dangerous. We 
are of the opinion and hold that based 
upon the rules stated above, no error 
resulted from the trial court’s refusal 
to submit for the jury’s consideration 
the requested written instruction assert- 
ing the defensive theory of independent 
contractor.” 


Liability of Bailees 


In our report of last year, we cited the 
California District Court of Appeal de- 
cision in Martin School of Aviation, Inc. 
v. Bank of America, etc., 303 P.2d 1084, 
which reversed the judgment for the de- 
fendant and granted a new trial. That 
court held that the bailee of an aircraft 
destroyed in a crash had the burden of 
proof to excuse his failure to return the 
aircraft by showing no negligence or fault 
on his part. On appeal to the California 
Supreme Court, 312 P.2d 251, the judg- 
ment of the trial court was affirmed with 
one dissent. The opinion included this 
language: 


INSURANCE COUNSEL JOURNAL 


Page 269 


“There is a total absence of any evi- 
dence that the defendant was negligent, 
or that the terms of the bailment were 
breached, or that there was a conver- 
sion. The trial court’s finding on these 
points is sustained by Mr. Martin’s re- 
port to the CAA set forth above, where- 
in he said, ‘It is impossible for me to 
figure out what could have caused this 
accident as the ship went in at a great 


, 


speed and nearly straight in’. 
Some Warsaw Convention Cases 


The constitutionality of the Warsaw 
Convention was raised by a motion to 
strike it as an affirmative defense from 
the defendant’s answer in Pierre, etc., v. 
Eastern Air Lines, Inc., 152 F. Supp. 486. 
The plaintiff moved on the grounds that 
the provision of the treaty limiting the 
amount recoverable violates the Seventh 
Amendment to the Constitution of the 
United States, which preserves the right 
to a jury trial. The court held that “as- 
sessment of damages is not to be consid- 
ered an exclusive function of the jury and 
that no conflict exists between Warsaw 
Convention and the Seventh Amendment.” 
This opinion also held that Warsaw Con- 
vention applies to the carrier only. 

The notice of claim requirement in 
Warsaw Convention was applied in de- 
ciding the defendant’s motion for sum- 
mary judgment in Parke, Davis & Co., v. 
British Overseas Airways, et al., (January, 
1958) City Court, New York City. The 
loss involved failure to deliver alive a por- 
tion of a shipment of monkeys from In- 
dia to the U.S.A. The contract of trans- 
portation was subject to the Warsaw Con- 
vention. The motion to dismiss the com- 
plaint was granted—the opinion in part: 


“Under the Warsaw Convention, the 
damage claimed for loss must be filed 
within an additional seven days (Art- 
icle 13). In no event could the filing 
of a claim on March 28, 1955, approxi- 
mately 47 days after receipt of the 
goods, be considered timely.” 


Some Insurance Policy Interpretations 


In Thompson v. Fidelity and Casualty 
Co. of New York, 148 N.E. 2d 9, the 
plaintiff's husband was killed in the crash 
of a non-scheduled airline and this action 
was brought to recover the proceeds of 
the death benefits of two trip insurance 
policies purchased from a vending ma- 
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chine at the airport. The court held that 
there were no ambiguities or inconsis- 
tencies in the insurance policy and that 
it clearly applied only to aircraft operat- 
ed by a scheduled air carrier. The judg- 
ment for the plaintiff was reversed. 

The deductible provisions of a hull 
policy were construed in the case of Pecos 
Valley Flying Service v. Brayley, 313 P. 2d 
1062. The issue involved construction of 
the policy definition of “taxiing”, a high- 
er deductible to apply when the damage 
was caused to the aircraft while taxiing. 
The case in brief: 


The pilot “applied power with the 
throttle and the airplane moved for- 
ward three or four feet. He then saw 
his brother waving to him and, not 
understanding the signals, brought the 
airplane to a full stop. His brother di- 
rected that the airplane be turned to 
the right to miss a mud spot. Moutray 
released the brakes and applied power 
by advancing the throttle for the pur- 
pose of taxiing the aircraft. Applying 
power put downward pressure on the 
nose wheel, which broke through the 
ground—”. 

* * * 

“In our case it is clear that the pi- 
lot intendent to taxi, it was his desire 
to taxi, but the plane, after being stop- 
ped, did not move except that the pow- 
er thrust the foremost part of it into 
the ground— 

“This, we think, cannot be consider- 
ed taxiing and we therefore agree with 
the conclusion reached by the trial 
judge (judgment for plaintiff).” 
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State Legislation 


The Michigan legislature has passed an 
airplane guest statute, Public Act 114, 
bringing to twelve the number of states 
that have enacted similar legislation. 


International Private Air Law Treaties 


The Rome Convention of October, 1952, 
(the Convention on Damage Caused by 
Foreign Aircraft to Third Parties) has 
now received the required ratification of 
five states and is in force between those 
states which are: Canada, Egypt, Luxem- 
bourg, Pakistan and Spain. The Hague 
Protocol to amend the Warsaw Conven- 
tion (Convention for the Unification of 
Certain Rules Relating to International 
Transportation by Air) which provides 
for, among other changes, the doubling 
of the amount recoverable in passenger 
bodily injury cases, does not have the 
ratifications required and is not yet in 
force. Those states that have deposited 
instruments of ratification are El Salva- 
dor, Poland, Egypt, Laos, Czechoslovakia, 
Russia, Luxembourg, Mexico and Hun- 
gary. 

Respectfully submitted, 


G. I. Whitehead, Jr., Chairman; Gerald 
Hayes, Jr., Vice-Chairman; Payne Karr, 
Ex-Officio; M. Cook Barwick, Samuel O. 
Carson, Donald L. Case, Raymond N. 
Caverly, David L. Corbin, Jean DeGrand- 
pre, Robert L. Earnest, Willis H. Flick, 
John B. Hannum, HI, L. Duncan Lloyd, 
W. Percy McDonald, Jr., John H. Mudd, 
Robert R. Richardson, Wilder Lucas. 


Report of the Financial Responsibility 
Committee—1958 


Marcus ABRAMSON, Chairman 
New York, New York 


ONTINUALLY rising automobile li- 
ability insurance losses have neces- 
sitated increased rates which have been 
filed by the companies and the rating bu- 
reaus and have been permitted by the 
state rating authorities to go into effect 
in most of the states. 
New York—A notable exception has 
been the state of New York where a com- 


pulsory automobile liability insurance law 
became fully operative on February 1, 
1957. Subsequently, the National Bureau 
of Casualty Underwriters and the Mutual 
Insurance Rating Bureau, on behalf of 
their respective companies, applied to the 
insurance department for approval of 


sorely needed increases in automobile in- 
surance rates. Such approval was denied 








n 
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and the companies acting through the 
two Rating Bureaus appealed to the court 
for relief. (National Bureau of Casualty 
Underwriters v. Superintendent of Insur- 
ance of State of New York and Mutual 
Insurance Rating Bureau v. same—Appel- 
late Division—Third Department—-N. Y. 
Supreme Court). As of the date of this 
report,' decision had not yet been ren- 
dered. 


Maryland—Another important develop- 
ment occurred in Maryland. In this state, 
there was enacted in 1957 an Unsatisfied 
Claim and Judgment Fund Law follow- 
ing generally the pattern of the New Jer- 
sey law. By its terms, the Maryland law 
will not become fully effective until June 
1, 1959. However, in January of this 
year, suit was started in the Maryland 
Circuit Court at Baltimore to test the 
constitutionality of the statute (Allied 
American Mutual Fire Insurance Com- 
pany, et al., v. James B. Moore, et al.). 
Argument on demurrer took place on 
March 31, 1958. The court found the bill 
of complaint was not sufficiently specific 
and sustained the demurrer and the plain- 
tiffs were granted thirty days within 
which to amend the complaint. An amend- 
ed complaint was subsequently filed and 
further action of the court was awaited. 


North Carolina—The Compulsory Auto- 
mobile Liability Insurance Law, also en- 
acted in 1957, which became effective Jan- 
uary 1, 1958, contains a provision instruct- 
ing the insurance commissioner to fix 
rates “which adequately and _ factually 
distinguish between classes of drivers hav- 
ing safe-driving records and those having 
a record of accidents, so that those driv- 
ers with a record of no accident shall not 
be subject to unreasonable, unfair and 
discriminatory rates.” To carry out this 
mandate, the insurance commissioner ap- 
proved a plan, which also became effec- 
tive on January I, 1958, dividing motor- 
ists into three classifications—Class A, 
those with no accidents or one accident 
resulting in property damage only who 
will pay manual rates; Class B, those with 
one accident resulting in bodily injury 
or two accidents resulting in property 
damage who will pay a 10% surcharge; 
and Class C, all others who will pay a 
20% surcharge. 


New Jersey—As of last November, pay- 


*May 15, 1958. 
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ments from the Unsatisfied Claim and 
Judgment Fund topped the million dol- 
lar figure. At that time, a reserve of $3,- 
396,000 was being carried by the fund 
to cover pending claims. Since then, pay- 
ments from the fund have been averaging 
$100,000 per month as the claims are now 
maturing, or at a rate of better than 
51,000,000 a year. 

The New Jersey Supreme Court upheld 
the constitutionality of provisions of the 
Unsatisfied Claim and Judgment Fund 
law barring owners of uninsured cars from 
collecting from the fund. Robson Almain 
v. Rodriquez, decided April 28, 1958. 


1958 Legislation 


Although eight of the twenty legisla- 
tures in regular session this year have not 
yet adjourned,’ the pattern of this year’s 
legislation can be, in the main, indicated. 

Compulsory automobile liability insur- 
ance bills were introduced in eleven states. 
None was enacted in the states whose 
legislatures have adjourned and, as it now 
appears, none of the pending bills is 
likely to pass. 

Other states attempted to close the 
area not covered under their financial re- 
sponsibility laws through unsatisfied judg- 
ment fund laws, based on the New Jer- 
sey or Maryland laws. Such proposals 
were introduced in eight states, but none 
enacted. 

A unique law was passed in New York. 
Although, as previously noted, New York 
has had a compulsory law in operation 
for over a year, the legislature was con- 
cerned about the “gaps” which that law 
still left uncovered. Accordingly, New 
York passed what is known as the “Mo- 
tor Vehicle Accident Indemnification Cor- 
poration Law” which is to become fully 
effective on January 1, 1959. All com- 
panies writing automobile liability in- 
surance in the state must become mem- 
bers of the corporation. The law requires 
mandatory uninsured motorist coverage 
in every automobile liability policy issued 
in the state. The corporation will pay 


"Arizona, California (budget session), Colorado 
(budget session), Delaware continuation of 1957 
session), Georgia, Kansas (budget session), Ken- 
tucky, Louisiana (convened May 12), Maryland 
(budget session) Massachusetts, Michigan, Missis- 
sippi, New Jersey, New York, Puerto Rico, Rhode 
Island, South Carolina, Virginia, West Virginia 
(budget session), U. S. Congress. (Italics indicate 
adjourned legislatures.) 
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claims under such coverage, as well as 
claims of non-car owners, for bodily in- 
jury caused by uninsured, hit-and-run and 
stolen cars, cars operated without per- 
mission, unregistered cars, and insured 
cars as to which the company disclaims 
liability. Limits are $10,000/$20,000, the 
same as under the compulsory law. The 
law also provides for impoundment of 
motor vehicles of persons involved in ac- 
cidents resulting in death or bodily in- 
jury who fail to produce proof of finan- 
cil security within 48 hours. 

The Virginia legislature also enacted 
a law requiring mandatory uninsured mo- 
torists coverage in all auto liability poli- 
cies issued in that state on and after July 
1, 1958. Unlike the New York statute, 
the Virginia coverage includes property 
damage. This law was supplemented by 
two other statutes, one imposing an addi- 
tional fee of $15 on every person regis- 
tering an uninsured motor vehicle and 
the other providing that the Uninsured 
Motorists Fund derived from such fees 
shall be distributed to the companies for 
the purpose of reducing the cost of the 
mandatory uninsured motorist coverage. 

In Georgia and South Carolina, legis- 
lative committees were set up to study 
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the uninsured motorist problem and to 
report to their next sessions in 1959. 

Bills to liberalize the New Jersey Un- 
satisfied Claim and Judgment Fund Law, 
introduced by the administration, passed 
in one house and are expected to be en- 
acted. These bills, if passed, will increase 
the maximum fee payable by uninsured 
motorists from $8.00 to $15.00, will sim- 
plify the notice of claim requirements, 
will eliminate the $200 deductible on 
bodily injury claims and reduce the prop- 
erty damage deductible to $100, will in- 
crease the limits recoverable from the 
fund from $5,000/$10,000/$1,000 to $10,- 
000/$20,000/$5,000, will facilitate settle- 
ments and will eliminate as deductions 
from amounts recovered of certain bene- 
fits received from other sources. 

Respectfully submitted, 

Marcus Abramson, Chairman; Frank J. 
Creede, Vice-Chairman; John C. Graham, 
Ex-Officio; Walter P. Armstrong, Jr. W. 
Neal Baird, John R. Baylor, Palmer Ben- 
son, Emory A. Cantey, Frank Carter, Fred 
Drexler, Robert L. Earnest, Edgar Fenton, 
Michael R. Gallagher, T. Paine Kelly, Jr., 
Wiley E. Mayne, Arno J. Miller, Henry 
S. Moser, W. A. McCullen, Richard E. 
Stratton, III, Charles S. Ward. 





will be nominal. 
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Several issues of the Insurance Counsel Journal are out of print. If any 
1.A.I.C. members have extra copies of any of the following issues, please send 
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Some Recent Fire and Inland Marine 
Insurance Cases* 


HE FOLLOWING cases decided in 
T various jurisdictions in 1957 deal 
with a variety of topics sub-headed under 
the title of fire and inland marine in- 
surance. The topical sub-headings indi- 
cate the subject matter with which the 
cases thereunder are primarily concerned, 
and the complete factual situation of ev- 
ery case has not been set forth. Due to 
the variety of topics covered, the variety 
of jurisdictions cited and the limitations 
of space, no rules are expounded as re- 
sulting from the cases mentioned, nor 
are the trends and conflicts of authorities 
set forth in any appreciable detail. 


Adjusters-Insurer Liable For Slander 
by Adjuster 


In Tedder v. Merchants & Manufac- 
turers Ins. Co. of N. Y., 251 F.2d 250 
(United States Court of Appeals, Fourth 
Circuit—1958), the court reinstated a jury 
verdict in favor of the plaintiff co-insured 
against the insurer whose adjuster had 
made defamatory statements against the 
co-insured concerning a previous fire loss. 
The adjuster had made statements to 
Brown concerning Plaintiff Tedder to 
the effect that Tedder had burned his 
own home two years before the present 
loss and that Tedder had stolen tobacco 
out of Brown’s tenant house and burned 
the building and stated that Teddar was 
a known arsonist and bootlegger, all of 
which caused the plaintiff, Tedder, to 
lose his job and _ position as Brown’s 
sharecropper. 

The insurer defended on three grounds: 
(1) It denied that the alleged defamatory 
statements were made; (2) If made, it 
denied they were made within the scope 
of the adjuster’s employment, and (3) If 
made within the scope of the adjuster’s 
employment, the remarks were privileged 
in that they were made in good faith to 
Brown as plaintiff's agent and, therefore, 
to the plaintiff. However, the appellate 
court found no merit in the defenses and 
ruled that the issues were properly sub- 
mitted to the jury, and that judgment 


*This paper is submitted as an appendix to the 
Report of the Committee on Fire and Inland Ma- 
rine Insurance Law, of which James M. Guiher, 
Clarksburg, West Virginia, is the chairman. 


should have been entered thereon in fa- 
vor of plaintiff. 


“Collision” —“Overturning”—“Upset” 


Apparently in line with the better rea- 
soned authorities dealing with damage to 
cargo by “collision”, “upset”, or “over- 
turning” the Court of Appeals for the 
Tenth Circuit, in Old Colony Insurance 
Company v. Anderson, 246 F.2d 102 
(1957), held that where a drilling rig or 
unit was damaged by sliding off a truck 
when the boom chains broke in transit 
without involving upset, overturning, or 
collision of the truck, the loss was not 
covered under the scheduled property 
floater policy insuring the owner against 
“Direct loss of and/or damages to the 
property by: (f) Collision, derailment or 
overturning of land conveyances while the 
insured’s property is being transported 
thereon on land.” 

The court observed that this policy pro- 
vision had not previously been construed 
by an Oklahoma court where this suit 
arose, but after examining the decisions 
from other jurisdictions, the court pre- 
ferred and fell in step with the line of 
authorities holding that the policy clause 
pertains to collision, derailment, or over- 
turning of the truck, boat or conveyance 
upon which the property is being hauled 
rather than an upset or collision of the 
cargo itself. 

The court said: 


“Other well, and certainly better rea- 
soned cases, construe identical or simi- 
lar insuring clauses as unambiguously 
insuring cargo only against damages 
caused by collision of the means of con- 
veyance, and excluding from coverage 
damages caused by collision to the car- 
go alone.” 


“Extended Coverage”—“Explosion” 


In Jersey Insurance Company of New 
York v. Heffron, 242 F.2d 136 (Fourth 
Circuit, United States Court of Appeals, 
1957), it was held that a roof, falling in- 
tact like a huge piston, while one side 
was still hinged to one wall and gradu- 
ally built up a compression of air so that 
it ultimately created a sudden expansion 
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of air and release of energy accompanied 
by a roar or noise, there was an “explo- 
sion” within the meaning of the “ex- 
tended coverage” provision of the policy. 

There, the insured’s property had been 
damaged by bricks and debris propelled 
into the air by the collapse of the roof 
upon an adjacent building. The adjacent 
building was apparently without proper 
supports and the roof fell in and ap- 
parently built up a compression of air 
while falling. 

The court went to some pains to find 
this to be an “explosion” and covered by 
the “extended coverage” on “windstorm, 
hail, explosion, riot, riot attending a 
strike, civil commotion, aircraft, vehicles 
and smoke”. It is interesting to note that 
the policy contained the following pro- 
vision: 


“Loss by explosion shall include loss 
resulting from the explosion of accumu- 
lated or unconsumed fuel within the 
firebox (or combustion chamber) of 
any fired vessel or within the flues or 
passages which conduct the gasses of 
combustion therefrom, but this company 
shall not be liable for loss by explosion, 
rupture or busting of steel boilers, 
steam pipe, steam turbines or flywheels, 
owned, operated or controlled by the 
insured or located in the building de- 
scribed in this policy. 

“Any other ‘explosion’ clause made 
a part of this policy is superceded by 


this ‘Extended Coverage’. 


In Hobaz v. Employers Fire Insurance 
Co., 243 F.2d 784 (United States Court of 
Appeals, Eighth Circuit, 1957) a flash 
flood in Hot Springs, Arkansas, caused 
water to flow down the street more than 
three feet deep and had washed an auto- 
mobile onto the sidewalk in front of in- 
sured’s store, where the automobile be- 
came wedged between the building and 
a parking meter in such a manner that 
the vehicle acted as a dam and shunted 
water against the insured’s building, 
breaking out the front door and damag- 
ing a great deal of merchandise. The in- 
sured store owner’s policy excluded flood 
damage. He brought suit on the “extend- 
ed coverage” endorsement on the theory 
that the damage had been caused by a 
vehicle because the vehicle had caused 
water to be shunted into the front of his 
building. 
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But the court held no recovery on the 
policy because the damage had _ been 
caused directly by the flood waters rather 
than by the “vehicle”. The vehicle was only 
an indirect cause and such an event was 
not within the contemplation of the par- 
ties to the insurance contract. 


Incendiarism As a Defense 


In Hanover Fire Insurance Company 
of New York v. Argo, 251 F.2d 80 (Unit- 
ed States Court of Appeals, Fifth Circuit, 
1957) the insured sued to recover $14,000 
on her fire insurance policy for the loss 
of a dress shop and contents, in LaGrange, 
Georgia. The insurer pleaded incendiar- 
ism and proved convincingly that the 
fire had been purposely and deliberately 
set (by someone) and had not been “ac- 
cidental”. The evidence showed that the 
insured had doubled the amount of in- 
surance just ten days before the fire; that 
the dress shop business had been in seri- 
ous financial difficulties; that the shop 
had been open and operating only eight 
months and was losing money; that the 
insured had the only key to the place and 
testified she had locked all doors at the 
close of business day prior to the fire 
that night; that the doors were still locked 
and intact when the fire was discovered 
and the firemen had to cut an opening in 
the door to enter; that the insured’s hus- 
band was seen in the vicinity of the store 
within 45 minutes before the fire was dis- 
covered. Expert witnesses testified that 
the fire had been started in four separate 
places inside the store, and that due to 
the locations and nature of the fire, it 
could not have been started by accidental 
means. Nevertheless, the jury returned a 
verdict for the insured-plaintiff for the 
full amount of the policy, $14,000, plus 
the statutory penalty and attorney’s fee 
for the defendant-insurer having refused 
in bad faith to pay the claim. 


On appeal, the appellate court conclud- 
ed that it could not set aside the jury 
verdict in favor of the insured as to the 
face amount of the policy, but the court 
did reverse as to the statutory penalty 
because the insurer obviously had reason- 
able ground for contesting the claim, and 
reasonable minds could not conclude 
otherwise, and therefore, the trial court 
should not have submitted the issue of 
bad faith to the jury. 
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The court said: 


“* * * for while we think that the 
evidence, even though circumstantial in 
part, in a devastating way demonstrates 
with great conviction—so much so that 
we can assume arguendo that a con- 
trary conclusion could not be reached 
by a trier—that this fire was not acci- 
dental, and was indeed purposefully set 
and incendiary in origin, the evidence 
linking the assured to the fire is not of 
that character which would permit of 
but a single answer. 


“And this is crucial. For it is not that 
the fire is incendiary in origin that de- 
feats recovery—it is that the assured, 
either personally or through agents, has 
caused or procured the fire to be set. 

“The defense of arson or wilful burn- 
ing will not operate to defeat recovery 
under a fire insurance policy where, as 
here, there has been no finding of 
knowledge, authorization or ratification 
of any such burning by the assured. 

“The jury certainly could have found 
that one or both of them alone had 
access to the store so that the incendiary 
fire must have been acused by actions 
of one or both of them. But we cannot 
say that reasonable men might not have 
concluded otherwise. 


“In the choice of inferences, the jury 
chose those of innocence and rejected 
those of criminal, unlawful implica- 
tions. We may reject this finding only 
if we can hold that no reasonable per- 
son could have made such a choice, 
Marsh v. Illinois Central R. Co. 5 Cir. 
175 F. 2d 498; American Fidelity & 
Casualty Co. v. Drexler, 5 Cir., 220 F. 
2d 930. And to reach that state, we 
would have to hold that fair-minded 
men would necessarily and inevitably 
have to find that Argo or his wife, or 
one acting for them, and no other had 
entered the store and set the fire.” 


Thus, even though the appellate court 
was obviously convinced that the insured 
had purposely caused or procured the 
fire, the jury’s verdict had to stand _ be- 
cause there was no clear proof that the 
insured had, herself or by agent, set the 
torch, and so the defense of incendiarism 
failed. 


“Increase of Hazard” Clause 


In American Manufacturers Mutual In- 
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surance Company v. Wilson-Keith Com- 
pany, 247 F.2d 248 (U. S. Court of Ap- 
peals, Eighth Circuit, 1957), the insurer 
denied liability under the “Increase of 
Hazard” clause, “while the hazard is in- 
creased by any means within the control 
or knowledge of insured .. .” 


With reference to such clause, the court 
held that the insurers were not entitled 
to a jury instruction and that: 


“If defendants knew, or in the exer- 
cise of ordinary care should have known, 
of. the increased hazard, then defendants 
were chargeable with the knowledge of 
the increased hazard.” 


The jury found that the hazard was in 
fact increased, but not by any means 
within the control of the insured, nor 
within the knowledge of the insured. The 
instruction sought by the insurers was too 
broad and not justified by the policy 
clause. 


“Occupancy” Clause 


In Stivers v. National American Insur- 
ance Company, 247 F.2d 921 (United 
States Court of Appeals, Ninth Circuit, 
1957), the insured had obtained four 
policies of fire insurance on his orange 
packing plant, aggregating $40,000. Each 
policy provided that the insurer was li- 
able for loss only if the plant was occu- 
pied as a packing plant. The plant had 
not been used for several years, but it 
was maintained and kept equipped. The 
insured had a family living in a house 
trailer in the back of the premises to 
keep an eye on the place and to satisfy 
the “occupancy” clause. 


The plant burned and the insurers re- 
fused to pay, claiming it was a violation 
of the “occupancy” clause. The court 
held that the presence of the family in 
the house trailer on the premises did not, 
in fact, satisly the “occupancy” require- 
ment since their presence had no rela- 
tion to the use of the property as a 
packing plant. However, the agent of two 
of the insurers had advised the insured 
prior to the fire that the family on the 
premises would satisfy the “occupancy” 
clause. Therefore, the court held that 
those two companies were liable because 
the insured had relied on the advice and 
assurances made by their agent. 
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The court said: 


“Where, as here, a general agent of 
the insurer undertakes to advise the 
policy holder as to a meaning of the 
provision of the policy, and what will 
constitute full compliance therewith, 
the latter is entitled to rely thereon un- 
less such advice is in patent conflict 
with the terms of the policy.” 


“Proof of Loss, Fraud or False Swearing 
Before or After Loss” 


In American Paint Service, Inc. v. Home 
Insurance Company of N. Y., 246 F.2d 
91, the insured brought suit to recover 
under a fire policy certain losses from 
business interruptions by reason of fire 
loss. The principal defense of the insurer 
was alleged “fraud and false swearing of 
the insured after the loss occurred” in 
the proof of loss and in testimony during 
the trial. The insurer was relying upon 
the usual policy provision which provides 
that: 


“This entire policy shall be void if, 
whether before or after a loss, the in- 
sured has wilfully concealed or misrep- 
resented any material fact or circum- 
stance concerning this insurance or the 
subject thereof, or the interest of the 
insured therein, or in case of any fraud 
or false swearing by insured relating 
thereto.” 


The insurer’s contention was that the 
insured’s allegedly false testimony during 
the trial was to be included and consid- 
ered the same as any false swearing in the 
proof of loss. The trial court instructed 
the jury accordingly. However, the ap- 
pellate court held this was error; that the 
“fraud and false swearing” clause relates 
only to matters occurring prior to the 
filing of suit. The court said: 


“The fraud and false swearing clause 
is one beneficial to the insurer and it 
reasonably extends to protect the in- 
surer during the period of settlement or 
adjustment of the claim. When settle- 
ment fails and suit is filed, the parties 
no longer deal on the non-adversary 
level required by the fraud and false 
swearing clause. If the insurer denies 
liability and compels the insured to 
bring suit, the rights of the parties are 
fixed as of that time for it is assumed 
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that the insurer, in good faith, then has 
sound reasons based upon the terms of 
the policy for denying the claim of the 
insured. ‘To permit the insurer to await 
the testimony at trial to create a fur- 
ther ground for escape from its con- 
tractual obligation is inconsistent with 
the function the trial normally serves. 
It is at the trial that the insurer must 
display, not manufacture, its case. Cer- 
tainly the courts do not condone per- 
jury by an insured, and appropriate 
criminal action against such a perjurer 
is always available.” 


In that connection, however, attention 
is called to the principle of judicial 
estoppel sometimes found to exist in 
cases similar to the above, where the in- 
sured is found to have made oath to an 
inventory or valuation of property in one 
judicial proceeding and subsequently tes- 
tified or made oath to an entirely dif- 
ferent valuation of the same property in 
another judicial proceeding; for example, 
where the insured files petition in bank- 
ruptcy court swearing that his property 
is valued only at $500 and shortly there- 
after when a fire occurs he files an in- 
ventory and proof of loss with his insur- 
er and subsequently testifies in court, un- 
der oath, that the same identical prop- 
erty had a reasonable value of $8,000, 
the court is apt to hold that the insured 
is judicially estopped to assert that his 
property was worth any more than the 
first valuation, $500. 


Subrogation 


In United States Fire Insurance Co. v. 
Phil-Mar Corp., 166 Ohio St. 85, 139 N.E. 
2d 330, the insurer of the landlord 
brought suit against a tenant for fire loss 
allegedly caused by negligence of the ten- 
ant’s employee. The lease under which 
the tenant occupied the insured’s premises 
contained the usual clause that the lessee 
would deliver up and surrender to the 
lessor possession of the premises at the 
expiration of the lease in as good con- 
dition and repair as the same shall be at 
the commencement of said term (“Loss 
by fire and ordinary wear and decay only 
excepted”) . 


Laboriously, the court held that this 
clause released the tenant from any lia- 
bility for “loss by fire’ and that, since 
the insured had released the tenant, then 
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the insurer’s rights could rise no higher “However, in the construction of any 

than the rights of the insured landlord written instrument, the primary duty of 

—no recovery for insurer. the court is to determine and give ef- 
lronically, the court said: fect to the intention of the parties.” 
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The Right and Duty of A Trial Court To Call 


Witnesses in Civil Actions* 


GorRvDON R. CLosE** 


Chicago, 


I. Statement of Problem. 


A problem which has received little 
attention from the courts and from the 
writers in the fields of trial practice and 
evidence is the problem concerning the 
right and duty of a trial judge to call a 
witness in a civil action. Johnson v. U. 
S., 333 U. S. S. Ct. 46, L. Ed. (1947) in- 
volved an action under the Jones Act for 
injuries plaintiff sustained at the hands 
of a co-worker. Neither side saw fit to 
call the co-worker. In a dissenting opinion 
Mr. Justice Frankfurter made this com- 
ment: 


“A trial is not a game of blind man’s 
bluff; and the trial judge — particularly 
in a case where he himself is the trier 
of the facts upon which he is to pro- 
nounce the law — need not blindfold 
himself by failing to call an available 
vital witness simply because the parties 
for reasons of trial tractics, choose to 
withhold his testimony. 


“Federal judges are not referees at 
prize fights but functionaries of justice. 
(Citations omitted.) As such they have 
a duty of initiative to see that the issues 
are determined within the scope of the 
pleadings, not left to counsel’s chosen 
agreement. * * * Just as a Federal judge 
may bring to his aid an auditor, with- 
out consent of the parties, * * * he has 
the power to call and examine witness- 
es to elicit the truth.” 


While there are undoubtedly many in- 
stances where such action by the trial court 
would serve the ends of justice, I think 
it is equally true that calling a witness 


*This paper is a project of the Practice and 
Procedure Committee. 
**Of the firm of Lord, Bissell & Brook. 


Illinois 


by the court, either on its own initiative 
or upon the request of either party, will 
often create false impressions that will 
defeat the ends of justice. 


A. Situations In Which Problem Arises. 


The problem generally would appear 
to arise in two ways. The most common 
situation perhaps is where a witness is 
known to have relevant information, very 
possibly vital information, but neither 
party wishes to call the witness as his own 
witness and be put in the position of 
vouching for the credibility of the witness. 
A party calling such a witness may not be 
able to claim entrapment or surprise when 
unfavorable testimony is evoked and con- 
sequently would not be permitted to im- 
peach the witness. In this situation a re- 
quest may be made of the judge to call 
the witness as the court’s witness. 

A second situation is when the judge, 
feeling that certain additional testimony 
would be desirable and neither party hav- 
ing called the witness who would supply 
the missing facts, would entirely on his 
own motion call the witness if the parties 
failed to respond to suggestion. It should 
be observed in the second situation that 
the problem of vouching for the witness’ 
credibility need not be the reason for fail- 
ure to call the witness, but rather the 
failure may depend on trial strategy. 

The situation first mentioned I believe 
to be of greatest concern and most of my 
remarks will be directed to an_ under- 
standing of the problems arising in con- 
nection with that situation. 


II. Analogous situations. 


A. Criminal Cases. 


Several analogous situations to the 
court’s calling of witnesses in civil actions 
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are established procedure in trials today. 
A quick scanning of some of the general 
authorities reveals that in most, if not all, 
jurisdictions today courts will call witness- 
cs in criminal cases on the request of the 
state’s attorney under a proper showing of 
facts. A preponderance of authority for 
such practice exists in Illinois. The prac- 
tice is fairly entrenched in the area of 
criminal law. 


Certain facts should be noted, how- 
ever. It is very likely that the practice 
was adopted in this country as an out- 
growth of the English rule requiring the 
state to call all eye-witnesses to a crime. 
The element of compulsion behind the 
calling of a witness is clearly adequate 
reason for bypassing the rule against im- 
peachment. (See discussion on 3 Wigmore 
on Evidence (3rd Ed.) Sec. 918.) How- 
ever, the rule compelling the state’s calling 
of witnesses was not commonly adopted 
in the United States (see: Hill v. Com- 
monwealth (Sup. Ct. Va., 1842) 14 S. E. 
330, Carle v. People (Sup. Ct. Ill, 1903) 
200 Ill. 494 and Wigmore, supra,) so this 
reason behind the practice no longer com- 
monly exists. ‘The confusion that has re- 
sulted from indiscriminate citation of au- 
thority and failure to analyze the problem 
in criminal cases is well illustrated by two 
recent Illinois Supreme Court decisions, 
both printed in the same volume of the 
Illinois Reports. In People v. Hundley, 
4 Ill. 2d 244 (1954) the court stated that 
when the state doubts the integrity or 
veracity of a witness it is not required to 
call him as a witness for the people but 
such witness may be called as a witness by 
the court and cross-examined by either 
party. In referring to this practice the 
court said: “Such witness should be an 
eye-witness to the crime” and remarked 
that the practice should not be extended 
beyond this limitation. 


Several hundred pages later in the 
reports in the case of People v. Siciliano, 
4 Ill. 2d 581 (1955) the court says, in up- 
holding the trial court’s calling of other 
than eyewitnesses, “The power of the court 
to call witnesses is not limited to the call- 
ing of eyewitnesses.” Several cases sup- 
port both positions but the cases in’ sup- 
port of the one are studiously ignored 
when the court adopts the other view. 
Such an incongruous situation should be 
avoided in civil cases and may be yet if 
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some court of sufficient prestige will pro- 
perly consider the problem when it is 
presented. 


B. Attesiing Witnesses. 


A second situation in which courts 
co call witnesses in civil actions is where 
the witness is a necessary witness of one 
party, such as an attesting witness to a 
will. Here again the element of com- 
pulsion exists to distinguish this from the 
usual situation in a civil case. 


C. Expert Witnesses. 


An area of the civil law where the 
calling of a witness is perhaps laudable 
rather than objectionable is that of ex- 
pert testimony. To avoid a primitive form 
of trial in which bands of opposing ex- 
perts are paraded before the court, the 
trial judge might well select on his own 
volition an expert or group of experts. 
Even this practice has not gone unchal- 
lenged, however. (See 51 Northwestern 
Law Review, at page 764.) The courts 
have called expert witnesses on the request 
of one party on occasion. (State v. Beaver 
Portland Cement Co., (Sup. Ct. Oregon 
1942) 124 P. 2d 524 (Civil case) . 


D. Court Appointed Auditor. 


A fourth analogous situation in civil 
cases is the appointment of an auditor by 
a district judge in federal courts, to hear 
the opposing testimony and report back 
to the court on his findings of fact, such 
report becoming prima facia evidence in 
the case. This practice has been upheld 
in a far reaching opinion by Justice 
Brandeis in the absence of any provisions 
therefor in the statutes in the case of Ex 
Parte Peterson, 253 U. S. 300, S. Ct., L. Ed., 
(1920). 


E. Examining Parties’ Witnesses by 
the Court. 


Two final situations to be mentioned, 
not meaning to imply that no further 
analogies exist in civil cases, is the very 
common practice of recall examination of 
previously called witnesses by the court. 
A check of any digest reveals that trial 
judges, all too frequently, indulge in this 
practice, occasionally resulting in reversals 
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on appeal. (See notes in 1916A L. R. A. 
1191 and 57 L.R.A. 875.) The objections 
to this practice are much the same as the 
objections to the court’s calling of witness- 
es, initially, but yet the practice is es- 
tablished and few would challenge the 
power of the judge to question witnesses, 
although many would advise against it. 
See Montrose Contracting Co. v West- 
chester Cty., (2 Cir. 1938) 94 F. 2d 580, 
for good case discussion. 


III. Objections to Court’s Calling of 


Witnesses. 


Before discussing the authorities in 
this field several of the more apparent 
objections to the calling of witnesses by 
a judge in a civil action should be noted. 


A common complaint to be heard when 
the suggestion is made that the court call 
a witness is that no one is vouching for 
this witness’ credibility. 


A second and _ considerably more 
serious objection is the possibility or even 
likelihood that the calling of a witness 
by the court will amount to a showing 
of partiality to the jury, simply by calling 
the witness or in the manner in which the 
examination is conducted by the court. 
This same objection all too frequently 
arises in the above mentioned analogous 
situation where the court questions a 
party’s witnesses either directly or on re- 
call of the witness. The court appears to 
forget on occasion that it is conceived to 
be impartial and the judge instead be- 
comes an advocate. See O’Shea v. People, 
(Sup. Ct. Ill, 1905), 75 N.E. 981 and 
U. S. v. Marzano, (2 Cir., 1945) 149 F. 
2d 923 — opinion by L. Hand. 


It is quite possible in a jury case 
that a judge, by simply calling a witness, 
might unduly emphasize the witness’ testi- 
mony. It is also quite possible that the 
judge in his manner of questioning may 
prejudice one party. The criminal cases 
reveal a number of reversals for this reason. 


A third and also serious objection 
to the adoption of the practice is mainly 
procedural in nature, but can become sub- 
stantive. How may a party properly con- 


fine the judge to relevant questions or 
prevent the introduction of irrelevant but 
prejudicial testimony? This objection is 
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aptly illustrated by the first English case 
to be subsequently discussed. 


IV. Present Authorities. 


With this general discussion in mind 
then, the next step is to observe the au- 
thorities in the civil field, excepting those 
specialized but analogous situations pre- 
viously mentioned. 


A. English cases. 


The English rule to be found in 
several modern cases is briefly this: A 
judge may not call a witness in a civil 
action over the objection of either party, 
although such practice is permissible if 
neither party objects. It is also stated that 
if the judge does call a witness, neither 
party has the right to cross-examine, al- 
though if such testimony is adverse to 
either party, the judge ought to allow that 
party’s counsel to cross-examine. 

The case of Coulson v. Disborough 
(1894) 2 Q.B. 316, is the commonly cited 
source of the above rule. This case in- 
volved an action for false imprisonment 
and malicious prosecution by a domestic 
servant against her employer who had her 
arrested and tried for stealing certain gold 
pieces. She had been found with the 
money in her possession and had claimed 
that is was given to her by the defendant’s 
son. On trial for this crime she was ac- 
quitted, whereupon this action was com- 
menced. 

In the present action after the con- 
clusion of the case the judge had, on the 
jury’s request, called the son to testify 
and asked him whether he had taken any 
money from the bag and whether he had 
given any to the plaintiff, to which ques- 
tions the answers were negative. Plain- 
uiff’s counsel was refused the right to 
cross-examine. The verdict was for the 
defendant and the plaintiff appealed 
claiming that the judge had no right to 
call the witness and in any event should 
have permitted cross-examination. 


The application for new trial was 
refused. The three judges hearing the 
appeal all felt that the son’s answers were 
immaterial to the issue before the court, 
that is, whether the defendant had reason- 
able cause to believe that plaintiff had 
stolen the money and, therefore, cross- 
examination was properly denied. Lord 
Esher had this to say in addition: 
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“If there be a person whom neither 
party to an action chooses to call as a 
witness, and the judge thinks that that 
person is able to elucidate the truth, the 
judge, in my opinion, is himself entitled 
to call him, * * *. When a witness is 
called in this way by the judge, the 
counsel for neither party has a right to 
cross-examine him without the permis- 
sion of the judge * * *. If what the wit- 
ness has said in answer to the questions 
put to him by the judge is adverse to 
either of the parties, the judge would no 
doubt allow, and he ought to allow, that 
party’s counsel to cross-examine the wit- 
ness upon his answers.” 


This case illustrates two of the prob- 
lems mentioned above. How do the 
parties properly limit the judge’s question- 
ing? Might not the testimony be _pre- 
judiced without being relevant or material? 
Here the son’s answers directly contra- 
dicted the plaintiff's story. Granting that 
they were immaterial on the issue of the 
reasonableness of defendant’s conduct, 
they, nevertheless, reflected on plaintiff's 
veracity and character in a way very likely 
to influence the jury to find against her 
on her plea despite the strength of her 
case. 


A second English case, interpreting the 
above case is In re Enoch and Zaretzky 
& Co.’s Arbitration (1910) I K.B. 327- 
This case came before the court on the 
motion of one party to remove an umpire 
to an arbitration proceeding. The objec- 
tion was made that the umpire had con- 
ducted the hearing in an unfair and 
partial manner. It appeared that the um- 
pire during the course of the arbitration 
proceedings, had called a witness on his 
own motion and conducted the examina- 
tion of this witness over the objection of 
one of the parties. The motion to remove 
the umpire had been dismissed below and 
the party bringing the motion appealed. 


The appeal was allowed. The various 
judges noted at least several transactions 
which involved misconduct of the um- 
pire. The judges did not agree as to the 
relative importance of the various trans- 
actions. Lord Fletcher Moulton thought 
that the calling of the witness by the um- 
pire over the objection of one party was 
a material error on the part of the um- 
pire. This judge interpreted the Coulson 
case in this manner: 
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“* * * it would be destructive of the 
fundamental principles of our laws and 
procedure for the reason that if, occord- 
ing to the dictum, witnesses were called 
against the will of one of the parties, 
the civil rights of a man might be de- 
cided by evidence given by persons 
whose personal credibility and the ac- 
curacy of whose statements he would 
have no right to rest by cross-examina- 
tion; * * *. Such a proposition may be 
most reasonable if the witness has been 
called with the assent of both parties, 
because he cannot be called a witness of 
either party.” (P. 333) (Emphasis sup- 
plied.) 


He felt that the dictum of the Coulson 
case referred only to cases where a judge 
has called a witness with the acquiescence 
of both parties, and has done so in order 
to get over the difficulty that if either 
party calls a witness, he is supposed to be 
responsible for his personal credibility, 
though not for the accuracy of his state- 
ments, for, as he remarked, it is well 
known that if a party calls a witness, he 
may not attack his general credibility. 
There may be, in some cases, a person 
whom it would be desirable to have be- 
fore the court, but neither party wishes 
to take the responsibility of vouching for 
his personal credibility or admitting that 
he is fit to be called as a witness. In such 
a case Lord Moulton indicated the judge 
may relieve the parties of letting him go 
into the box as a witness of either party; 
and, of course, if the answers are imma- 
terial, he may refuse to allow cross-exami- 
nation. 


Lord Farwell agreed with the above 
quoted interpretation of the Coulson case. 

A third English case is Rex v. Harris 
(1927), 2 K.B 587. This case is a criminal 
case and is mentioned only for the re- 
marks made by one of the judges in dis- 
tinguishing the criminal rule from the 
civil rule in English law. 

Lord Heward makes the following re- 
marks in this case: 


“In civil cases, the dispute is between 
the parties and the judge merely keeps 
the ring, and the parties need not call 
hostile witnesses, but in criminal cases, 
the prosecution is bound to call all the 
material witnesses before the court, even 
though they give inconsistent accounts, 
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in order that the full of the facts may 
be before the jury.” (P. 590) 


The judge continued to say that the rule 
in the previously discussed civil case that 
when a witness is called by a judge neither 
party has a right to cross-examine him, ap- 
plies also to a criminal case. (P. 591.) 

Lord Avory in the same case indicates 
that the rule in the civil case permits the 
court to call a witness only when neither 
party objects, but observes in a criminal 
case that the judge may call a witness de- 
spite the objections of a party. (P. 594) 


B. American Cases. 


Several distinctions will become readily 
apparent when comparing these English 
cases with cases from various jurisdictions 
in the United States. It should be observed 
initially that the American courts too do 
not seem to deny to the parties the right 
to cross-examine witnesses called by the 
court. It is stated in 28 Ruling Case Law, 
Witnesses, P. 601, that when the judge 
himself calls and examines witnesses, 
neither party may cross-examine without 
leave of the judge. If testimony is adverse 
to one party, leave should be granted but 
a general cross-examination should not be 
allowed. These statements are made with- 
out the benefit of a single citation. The 
American cases do not seem to substan- 
tiate this position. See Chalmette Petro- 
leum case, infra. 

A rather thorough examination of the 
American authorities fails to reveal any 
case which specifically denied to the judge 
the right to call a witness as a court wit- 
ness in a civil action. The case probably 
closest approaching such a ruling is the 
case of §. Covington & Cincinnati Street 
Railway v. Stroh, (Ky.. Ct. of Appeals, 
1902) 66 S. W. 177. In that case plaintiff 
had brought an action for personal in- 
juries. The defendant had requested the 
court to require the plaintiff to submit to 
an examination by two physicians named 
in the motion. This motion on objection 
of plaintiff had been overruled, but the 
court offered to require the plaintiff to 
submit to an examination by two doctors 
to be appointed by the court, and the de- 
fendant offered a motion to that effect. 
At the beginning of the trial the defendant 
withdrew his motion under which the 


plaintiff had been examined by the physi- 
cians. The following day the court called 
one of the doctors. The defense objected 
and both parties declined to examine him, 
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whereupon the court conducted the exam- 
ination. The court then called the other 
doctor, again over the objection of the de- 
fense. Counsel for the plaintiff then ex- 
amined this witness. 

It would appear that the calling of these 
two doctors as witnesses by the court was 
relied on by the defense as grounds for 
reversal. The court did reverse the judg- 
ment for the plaintiff and granted a new 
trial. The court observed that the testi- 
mony of these doctors tended to substan- 
tiate the plaintiff's theory of the case and, 
to this extent, could not have been other 
than prejudicial to the defense. The court 
then said as to the introduction of this 
testimony of these witnesses: 


“They were presumably disinterested 
and the fact of their introduction by the 
court against the earnest protest of the 
defense tended to give undue weight 
and prominence to their testimony, in 
so far as it supported the plaintiff's con- 
tention. It is not necessary to decide 
what might have been done had the 
examination been made before the with- 
drawal of the motion. ‘That examination 
having been made after the withdrawal 
of the motion, we think it was clearly 
erroneous to introduce them as_ wit- 
nesses in the manner in which it was 
done.” 


The authorities relied on by the court 
for this holding are not directly in point, 
being rather cases in which the court of 
appeals had reversed the trial court’s re- 
calling of the witness and examination of 
the witness for the reason that the exami- 
nation was conducted in a prejudicial man- 
ner. 


A second case from which the inference 
arises that the court considered the call- 
ing of a witness by a trial judge as im- 
proper is the case of O’Connor v. Na- 
tional Ice Co., 4 N.Y.S. 537. The ruling 
of that case was that the calling of a wit- 
ness by the trial judge, where that wit- 
ness was immediately accepted by the 
plaintiff as his witness, was not reversible 
error. The court made the following re- 
marks in considering the defendant’s ob- 
jections: 

“If, as now claimed, the circum- 
stances under which this was done, and 
especially the remarks which passed be- 
tween the trial judge and the counsel 
for the defendant at the time tended 
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to prejudice the defendant's case with 
the jury, the defendant, upon proof of 
the fact and a case regularly made and 
settled, should have moved at the spe- 
cial term for a new trial as a matter of 
discretion. This was not done. No re- 
liet will be granted on a mere general 
exception.” 


In Walz v. Fidelity-Phoenix Fire Ins. 
Co. (6th Cir., 1926), 10 F. 2d 22, the 
court refused to rule on the power of a 
irial judge to call witnesses, but did decide 
that in the particular case, at least, the 
practice had been improperly adopted. 
The facts of that case are briefly as fol- 
lows: Sarah and Jacob Goffe ran a heavily 
insured meter stamping business. They 
were also heavily indebted to the Ann 
Arbor Savings Bank. Following a severe 
lire they assigned their claims against the 
insurance company to Walz, cashier of the 
Bank, to collect. ‘The insurance company 
denied liability on the grounds that (1) 
the fire was purposely caused and (2) the 
proofs of loss were fraudulent. The jury 
was unable to agree, whereupon the judge 
caused four witnesses to be called and ex- 
amined, in part, by the court and, in part, 
by the parties. Two special questions were 
then submitted to the jury: (1) As to 
whether the fire was purposely caused and 
(2) as to whether the proofs of loss were 
fraudulent. ‘The jury answered the first 
question in the negative and the second 
in the affirmative, whereupon judgment 
was entered for the defendant. In revers- 
ing this the Sixth Circuit said: 


“We think there must be a reversal, 
on account of the reopening of the case, 
instead of discharging the jury. We base 
this conclusion on the particular facts 
of this case, without passing in any more 
general way upon the powers or duties 
of the trial judge under more or less 
analogous situations. The issue of in- 
tentional fire has, for the purposes of 
this review, disappeared from the case; 
the jury found the fire was not so 
caused, and the plaintiff cannot com- 
plain of this result nor of the proceed- 
ings which led up to it. That left the 
claim of fraudulent proof as the only 
defense remaining pertinent. The proof 
strongly tended to show—to say the 
least—that the statements of property de- 
stroyed were greatly exaggerated, and 
the substantial controversy was whether 
these excessive claims were made fraud- 
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ulently or in good faith. Upon this 
point Mrs. Goffe and her husband, so 
lar as he represented her in the matter, 
seemed to be the best witnesses. How- 
ever, as it turned out, and as plaintiff's 
counsel probably knew, they were un- 
able as witnesses to make entirely satis- 
factory statements as to the vast amount 
of detail involved. This inability, even 
if perfectly honest, was bound to count 
against their credibility. Plaintiff's coun- 
sel had doubtless considered this ques- 
tion from both sides, and decided that 
the interest of the creditors represented 
by the plaintiff made it wiser for him 
to submit to any inferences which might 
be drawn from not calling these wit- 
nesses, rather than to suffer the infer- 
ences which their ignorance or confu- 
sion might create. Such a question is, 
normally, a proper one for counsel to 
decide finally; and, even though the 
plaintiff trustee stood in most respects 
in the shoes of the insured, yet, in de- 
ciding a question like this, counes! may 
well take the creditors’ interest into ac- 
count. 

“We conclude that, under these con- 
ditions, there was no such suppression, 
or quasi suppression, of apparently ma- 
terial evidence as to justify the trial 
judge in the course taken. If important 
documents, or facts which would ap- 
pear rather indisputably, or an entire 
subject-matter’ were omitted, the power of 
the judge to complete the record would 
present a different question; and it is not 
without importance that the jury had, 
in practical effect, already disagreed. If 
such action by the trial judge as that 
here involved had been taken upon the 
close of the evidence, the case would 
have a different aspect, while postpon- 
ing it till the jury has disagreed will 
tend to encourage experimentation.” 

(Cert. Denied 27 U.S. 665 (1925) ) 


Just as the authorities opposed to the 
judge calling a witness in a civil action 
are not strong, so also the authority in 
favor of such practice is not strong. The 
case of Blackwell Coal & Coke Co. v. 
James (Sup. Ct. of App. Va., 1908) 60 


“4In Bank v. Maines (6 Cir.) 195 F. 62, 115 C.C.A. 
64, after testimony was closed and each party had 
offered no proof on one issue, claiming the burden 
was on the other, the trial judge called a witness 
having knowledge thereon, opening the subject, 
which the parties then tried out. This course was 
approved, sub silentio, by this court.” 
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S.E. 90 illustrates the problem that an 
attorney has in attempting to persuade 
a trial judge to call a witness as a 
court’s witness. In this case the trial judge 
had called a witness as a court’s witness 
giving to either party the right to examine 
the witness. The plaintiff had examined 
him and the defendant had cross-examin- 
ed him, without, however, waiving its ob- 
jection to the calling of the witness by 
the court. Upon judgment for the plaintiff 
the defendant appealed, claiming on ap- 
peal that the calling of the witness by the 
court was reversible error. The appellate 
court refused to rule upon the defendant’s 
claim, stating that the problem had not 
been properly brought before it. However, 
the court noted that it had not been the 
practice in the state of Virginia for a court 
on its own motion to call a witness in a 
civil action. 

A second case in which the action of 
the trial judge in calling a witness as a 
court’s witness was upheld on appeal is 
the case of Merchants’ Bank v. Goodfel- 
low, (Sup. Ct. of Utah, 1914) 140 P. 759. 
This case aptly illustrates the weakness 
of the American authorities. The case in- 
volved an action by a bank to recover on 
a bill of exchange drawn by the defendant 
made payable to one Cochran. Cochran 
had endorsed the note to the plaintiff 
who presented it for acceptance, which 
was refused, whereupon the note was duly 
protested. 

Judgment was rendered for the plaintiff. 
The defendant appealed. The court noted 
and answered his claim in the following 
passage: 


“Another assignment relates to this: 
Neither party called Cochran as a wit- 
ness. The court thereupon, on his own 
motion, called him and had him give 
testimony. It is not claimed that the 
testimony so given was irrelevant, or 
immaterial, or incompetent. But at the 
conclusion of his testimony the de- 
fendant moved that it be stricken ‘for 
the reason that it was not offered by 
either the plaintiff or the defendant and 
is not a part of the proof in this case’. 
The court denied the motion. The rul- 
ing is complained of. We do not see 
anything to that.” 


Quite obviously, this case is hardly author- 
ity for any position. 

The case of Marin Water & Power Com- 
pany v. R. R. Commission (Sup. Ct. Cal., 
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1916) 154 Pac. 864, involved a proceed- 
ing before the railroad commission under 
the Public Utilities Act, to ascertain the 
value of property of certain public utili- 
ties. Hearings were held and a final de- 
termination was made from which decision 
this proceeding was instigated for review. 
Certain objections were made to _proce- 
dures at the hearing, one objection in 
particular concerning the action of the 
commission in calling as a witness an ex- 
pert on evaluation of property, as the wit- 
ness of the commission. The company had 
objected to this procedure. 

The proceedings were affirmed on ap- 
peal. The court made the following re- 
mark: 


“It is now conceded that judicial 
tribunals have power to call and ex- 
amine witnesses in furtherance of jus- 
tice and against the will of either party. 
No authorities are cited in the brief but 
we find that the following authorities 
sanction the practice.” 


The authorities then cited include Roscoe 
on Criminal Evidence, three criminal 
cases, including two Virginia cases, subse- 
quent to the time of the Blackwood case 
in which the Virginia Supreme Court had 
noted that it had not been the practice 
in Virginia to do so, one Illinois case, 
which does not even involve the problem, 
and the O’Connor case in New York, 
which is not authority for this position 
either. In this case, as in the preceding 
Utah case, the court completely failed to 
grasp the problem. Indiscriminate citation 
of authority was made to substantiate the 
position. A real danger exists in such de- 
cisions in that they may be relied on as 
authority for a practice in civil actions 
without the court so quoting these de- 
cisions, analyzing the problems and _ prop- 
erly establishing the limitations to the 
practice. 

The Marin case last discussed is cited 
in the subsequent case of Roth v. Moeller, 
(Sup. Ct. of Cal., 1921) 197 P. 62. This 
case does not involve the court’s calling 
of a witness initially, but rather the 
court’s examination of a witness who had 
appeared on behalf of the plaintiff. How- 
ever, the following remarks are made in 
the opinion: 


“While departures from _ prescribed 


procedure should not be made or coun- 
tenanced, save for some especial and 
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good reason, still, in the present case, 
no harm appears to have resulted from 
the irregularity complained of and it 
does affirmatively appear that counsel 
for the plaintiff was given ample op- 
portunity to, and in fact did examine 
the witness after he had answered the 
questions of the court. Moreover, it is 
within the power of the court to call 
or examine witnesses in furtherance of 
justice against the will of either party. 
Marin Water & Power Co. v. Railroad 
Commission.” 


The case of Willits v. Schuyler, (App. 
Ct. Ind., 1891), 29 N.E. 273, is another 
weak authority. In this case the trial judge 
had called a witness as a witness of the 
court to avoid the effect of the Indiana 
Deadman’s Act, making the testimony ol 
this witness incompetent. ‘This decision 
was upheld on appeal in an opinion that 
has been since criticized in a note in 57 
L.R.A. 875. 

In Tounsend v. City of Joplin (Court 
of Appeals Mo., 1909), 123 S.W. 474, it 
does not appear in the opinion who called 
the witness whose testimony was question- 
ed. However, one of the grounds urged 
in the motion for a new trial was that 
the judge who presided by his questions 
to the witness and threats to put him in 
jail, improperly influenced the jury in de- 
termination of the case. The verdict for 
the plaintiff was affirmed on appeal, the 
court making the following remarks: 


“He (the judge) is not a mere mod- 
erator between contending parties. He 
is a sworn officer, charged with great 
public duties. In order to establish jus- 
tice, maintain truth, and prevent wrong, 
he has a large discretion in the applica- 
tion of the rules of practice, and his 
action in this respect will not be re- 
versed by an appellate court unless it 
exhibits an abuse of discretion result- 
ing in injustice.* * * A judge, in the 
discharge of his duties, may call and 
examine witnesses in furtherance of jus- 
tice and may ask leading questions in 
order to elicit the truth. It is not only 
his right, but his duty, to do so.” 


As authority for this position, the court 
cites a Missouri criminal case. 

Two fairly recent cases actually provide 
the best authority for an argument by an 
attorney that the court should call a wit- 
ness in a civil action. The first is Moore 
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v. Sykes’ Estates, (Sup. Ct. Miss., 1933), 
149 S. 789. In this case Moore, who op- 
erated a boarding house in which one 
Sykes was a boarder until his death, peti- 
tioned the Chancery Court for a decree 
allowing her $540 for three years rent due 
her from Sykes. The widow of Sykes, who 
was not residing with the deceased, re- 
sisted the petition, and upon a hearing 
the petition was dismissed. The case was 
apparently badly presented and much was 
left to inference. On appeal the court de- 
cided that the trial judge had too freely 
indulged in inference and reversed and 
remanded the case. The court discussed 
various phases of the case which were 
poorly presented and on which there had 
been little evidence presented. 

While it would appear that the trial 
court’s decision was reversed for insuffi- 
cient evidence, the following remarks were 
made on appeal: 


“And while now this duty of calling 
the witnesses and the conduct of their 
examination is placed in the first in- 
stance and generally throughout on 
counsel, the power and duty of the 
chancellor in that respect is not thereby 
abrogated; and while to be exercised 
only in cases in which it is fairly clear 
that the duty of the Chancellor to inter- 
vene has arrived and is present, when 
the situation does arise and is perceived 
to be present, the duty must be exer- 
cised and is as obligatory as any other 
responsible duty which the constitution 
of the court imposes on the Chancellor.” 


This case is cited in Chalmette Petro- 
leum Corporation v. Chalmette Oil Dis- 
tributing Company, (5 Cir., 1944), 143 F. 
2d 826. In the Chalmette case a petition 
had been filed in the state court and re- 
moved to the federal court setting forth a 
series of leases of a distributing plant, 
each one containing an option to buy. In 
1940 plaintiff had tendered the option 
amount and put the defendant in formal 
default, thereafter bringing this action for 
specific performance. Defendant admitted 
the leases and the tender, but claimed 
that the leases were procured by the recom- 
mendations and advice of two of its offi- 
cers who, unknown to it, had an interest 
in the lessee corporation and shared in 
its profits. On this ground the leases were 
sought to be set aside. The defense was 
the only issue of fact. 
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On trial one Gillette testified that he 
had originally and always owned all the 
stock in the lessee corporation and that 
neither of the two officers above mention- 
ed had owned any. Defendant sought to 
contradict this testimony with circum- 
stantial evidence. It appeared that one of 
the officers was present in court, but de- 
fendant refused to put him on the stand, 
being unwilling to vouch for his credi- 
bility. It appeared that this officer had 
been asked to resign for some “crooked 
dealings” in 1939. 

On appeal the court noted that it was 
difficult to tell whether the trial judge 
believed or disbelieved Gillette. The case 
had apparently been tried disjointedly. 
The decree of the court below for the 
lessee was set aside and a new trial was 
granted. The court made the following 
remarks: 


“Williams and Batson (the two offi- 
cers) certainly know the truth of the 
things in dispute. If neither party will 
risk calling a witness who knows im- 
portant facts, it is in the power of the 
court to call and examine such a witness, 
in the interest of truth and justice, al- 
lowing both parties the right of cross- 
examination and impeachment. We have 
sanctioned this in a criminal trial, and 
see no reason why it may not be done 
in a case like this if the judge in his 
discretion thinks it wise and proper.” 


One authority for this position is the pre- 
viously mentioned Moore case, a criminal 
case, and a statement in 70 Corpus Juris, 
Witnesses, Sec. 723. 

Two annotations were found which men- 
tioned cases in which the power of the 
courts to call and examine witnesses was 
considered. These annotations are con- 
tained in 57 L.R.A. 875 and 1916A L.R.A. 
1191. The annotations concern them- 
selves mostly with cases involving the re- 
call of witnesses by the court and the ex- 
amination of witnesses called by parties 
by the court. In a summary at the end of 
these annotations, this statement is made: 


“It may be said that the weight of 
authority is that the court has discre- 
tionary power to call other witnesses to 
the stand, and examine them, or cause 
them to be examined, in the interest of 
truth and justice.” 


The authorities considered in support of 
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this statement were the earlier cases dis- 
cussed in this note and present very weak 
case authority for a broad statement to 
this effect. 


As an additional corollary to the above 
discussion, it has been held in the case of 
Holloran-Judge Trust Company v. Carr, 
(Sup. Ct. of Utah, 1923), 218 P. 138, that 
it is not error for the court to refuse to 
call a witness as a court witness. The case 
demonstrates the discretionary nature of 
the practice, and should be noted also for 
the statement of the judge that it is not 
the duty of the trial judge to conduct a 
case for the parties and that if they desire 
to have a witness testify, the duty is theirs 
to call such witness as their witness, at 
least in the ordinary case. 

V. Conclusion. 


In conclusion I would like to make 
several general observations. Wigmore 
very ardently takes the view that the court 
should be permitted to call witnesses in 
civil actions. See 9 Wigmore on Evidence, 
Sec. 2484. His feeling is that there would 
not have been any question on this sub- 
ject “had not the modern American legal 
mind been led astray by its habituation 
to the paralyzing effect of another rule, 
wholly modern, viz., the rule forbidding 
the trial judge to comment to the jury on 
the weight of evidence”. 


A conflict of philosophies shows up in 
the cases. ‘he philosophy opposed is the 
old Anglo-Saxon featree of laissez faire 
which has become embedded in the judi- 
cial system and is apparent in such cases 
as Rex v. Harris, supra, in which the judge 
in a civil action is referred to as the “keep- 
er of the ring”. The philosophy which 
would favor a more widespread adoption 
of the procedure recognizes the judge as 
being something more than a helpless ref- 
eree in a combat between skill and ig- 
norance. See Frankfurter dissent in John- 
son v. U. S., supra. 


The status of present case authority is 
notably weak. Those parties who wish to 
object to the adoption of the practice in 
a particular case can take heart from this 
general lack of authority and the natural 
reticence of judges to act in an unfamiliar 
manner without substantiating authority. 
Those parties who may wish to advocate 
the practice in a particular case can rely 
on the authorities above set out, as well as 
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the various analogous practices of the 
courts above mentioned. 

It would seem, however, that the ques- 
tion properly is not so much the right of 
the trial judge to call witnesses, but the 
propriety of such action in a_ particular 
situation. Since no court to date has prop- 
erly considered the problems connected 
with the adoption of this procedure, it is 
an area for future determination and clari- 
fication. The present danger is that the 
practice may be adopted by courts, citing 
the present poorly considered authorities, 
and, as a result, the practice could become 
as confusing in operation and effect in 
civil cases as it appears to be in criminal 
cases. 

The practice of calling a witness as the 
court’s witness, whatever the reason, pre- 
sents some problems deserving careful con- 
sideration. If only unwillingness to vouch 
for credibility is a sufficient foundation, 
then, as an extreme example, what is to 
prevent plaintiff's counsel requesting the 
court to call known defense witnesses and 
secure the advantage of examination in 
advance of the appearance of his own wit- 
nesses? The right of either litigant to con- 
trol the orderly presentation of his case 
should be preserved and the expressed in- 
tention by one of the parties to call a 
witness should preclude the court from 
calling him at the request of the adversary. 

There should be a substantial showing 
of circumstances indicating a lack of credi- 
bility, such as prior conflicting testimony 
under oath or conviction of infamous 
crime, and not merely that the witnesses’ 
views are antagonistic to the party asking 
the court to call him. Likewise, some 
showing that the witness is or should be 
able to testify on some material issue 
should be required. Certainly the proce- 
dure should not be used as a belated dis- 
covery procedure. 

The practice of the court calling a wit- 
ness known to have some pertinent in- 
formation, simply because neither party 
has called him, is a practice that should 
be approached with the utmost caution. 
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As a practical matter, when a_ witness 
known to have knowledge about the mat- 
ter in controversy is not called by either 
party, it is usually because each party 
knows that his testimony is unreliable, or 
is contrary to the established facts or that 
the adversary is prepared to impeach or 
discredit his testimony. In either case his 
testimony is probably not going to be of 
much consequence and more than likely 
will be rejected or criticized by both par- 
ties in argument. No one will dispute Mr. 
Justice Frankfurter’s observation in John- 
son v. U. S., supra, that a trial is not 
a game of blind man’s buff, nor should 
they dispute the fact that counsel for each 
party are better able to determine the im- 
portance of witnesses. The natural result 
of preparation by both parties is the pro- 
duction by one side or the other of all 
vital witnesses and the elimination of un- 
reliable and unimportant evidence. 
Identifying a witness as a court’s wit- 
ness in and of itself adds dignity and pres- 
tige to that witness—perhaps more dignity 
and prestige than justified. It can result in 
the destruction of reliable evidence by a 
witness neither party would vouch for. 


It is an unusual situation when a liti- 
gant finds his case dependent upon the 
testimony of a witness lacking credibility. 
However, if such is the case, why should 
that weakness be minimized by calling 
such a witness as a court’s witness? The 
credibility of witnesses is a factor for jury 
evaluation, and if the evidence of either 
side lacks credibility, it should not succeed. 


If the unreliable witness is merely cumu- 
lative, then certainly he should not be 
called for the sole purpose of giving coun- 
sel the opportunity of destroying him on 
cross-examination. 


It seems to me that the practice should 
not be followed in civil cases unless by 
agreement of all parties. In any event, it 
is suggested that the jury should be in- 
structed that the witness was called by the 
court because neither party was willing 
to vouch for his credibility. 
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The Care, Custody, Control Exclusion of 
Liability Insurance Policies 


B. G. RAMsEY* 
Houston, Texas 


HE ACCEPTANCE, and consequently 
T the success, of an insurance policy is 
not determined by the amount of litigation 
involving its construction, but rather lack 
of litigation. The lack of litigation ordi- 
narily indicates understanding. The same 
may be said of a clause in a policy. Clarity, 
brevity and simplicity are keys to that 
understanding. 

There has been less disagreement and, 
hence, less litigation, concerning the mean- 
ing of the “care, custody, control” exclu- 
sion than many other provisions of liability 
insurance policies. However, the judici- 
ary has not consistently appreciated the 
intent and the practical aspect of the 
exclusion; nor have the courts been har- 
monious in applying its provisions to sim- 
ilar facts. In short, it has not been 
entirely without judiciary review. 

All standard third-party liability insur- 
ance policies issued in this country today 
exclude injury to or destruction of prop- 
erty owned by, rented to, leased to, in 
charge of, or transported by the insured, 
or occupied or used by the insured, or 
property in the care, custody or control 
of the insured. The phraseology varies 
with each type of insurance contract, the 
variation conforming to the needs of a 
particular line of insurance. For example, 
the Family Automobile Policy excludes 
“injury to or destruction of property own- 
ed or transported by the insured, or prop- 
erty rented to or in charge of the insured.” 
The substance of this provision in different 
policies is the same. And it is generally 
referred to as the “care, custody, or con- 
trol” exclusion. 

The reason for this exclusion is to pro- 
vide liability insurance at a reasonable 
rate. The insured desiring the elimination 
of this clause can do so for an additional 
premium, or even better, procure the addi- 
tional type of insurance policy needed. 
Actually, the type of coverage needed, with 
the exclusion in the policy, may run the 
gauntlet from a blanket automobile phy- 
sical damage policy, to cargo, to a builder’s 
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risk, to some type of floater policy. In 
reality, losses under this exclusion are 
business risks which should be borne by 
management. Hence, it is more practical 
to exclude such blanket property damage 
coverage and to afford it under separate 
policies, each type of policy depending on 
the business or occupation of the insured. 
In that way, the over-all premium cost is 
kept to a minimum. 


CARE, CUSTODY CONTROL 


Care has_ reference to “temporary 
charge”, while custody means “keeping 
or guarding”, and control refers to “power 
or authority to manage, superintend, di- 
rect, oversee.’” 

Utah’s Supreme Court is the most recent 
appellate court to consider this exclusion. 
It did so in American Casualty Co. of 
Reading, Pennsylvania v. Pearson, et al.’ 
It appears from the record that Pearson 
and Crofts, car dealers, operated a garage 
in addition to the dealership. Corporon 
bought a car from them, paid for it, and 
arranged to return it to the garage for the 
purpose of attaching a trailer hitch. Pear- 
son and Crofts agreed to attach the trailer 
hitch as part of the consideration for the 
sale. A few days after buying the car 
Corporon returned, drove the car into the 
garage and then drove it to another part 
of the garage at the direction of an em- 
ployee of the garage. An employee of the 
garage, in welding the trailer hitch to 
the bumper, put the torch to the gas tank 
and damaged the car. Corporon, the own- 
er, had stayed at the garage while the work 
was being done. He watched the work in 
progress and told the employee more or 
less in detail how he wanted the hitch 
fastened and even handed the employee 
tools with which to do the work. How- 
ever, the garage employee performed the 
work, and did it the way he thought it 
should be done. The employee was paid 
by Pearson and Crofts. 


From the facts the trial court concluded 


*Webster’s New International Dictionary. 
*317 P. 2d 954, 12 Automobile Cases 2d, 1088. 
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that the car was in the care, custody and 
control of Pearson and Crofts. Therefore, 
the vehicle was excluded from coverage 
under their garage liability policy. The 
Supreme Court of Utah concurred, writ- 
ing, 

“We see nothing in this case with re- 
spect to the care, custody or control of 
the car that negatived an ordinary bail- 
ment, where, for the purpose, and for a 
good consideration, an artisan is per- 
mitted to perform repairs. There is 
nothing in this case that indicated that 
Corporon was doing anything to prevent 
the work of attaching the hitch, or that 
he displayed any disposition that such 
work should not be pursued to comple- 
tion.” 


An Illinois court considered a case with 
similar facts and reached the same con- 
clusion as the Utah court: 

“Bailment includes custody and con- 
trol. Care, custody and control are 
possessory in nature. The language of 
the policy is clear. The rule that am- 
biguous language is to be construed 
most strongly against the insured does 
not authorize a perversion of language 
or the exercise of inventive powers for 
the purpose of creating an ambiguity 
where none exists.’” 

Therefore, a car that is damaged in a 
collision while being driven by the in- 
sured’s employee is in possession and cus- 
tody of the insured.’ So is an automobile 
that is being towed by an employee of the 
insured.° 

Another recent decision is /nternational 
Derrick & Equipment Co. v. Buxbaum, 
et al.’ It involved the installation of a 265 
foot metal tower and antenna for a radio 
station. The International Derrick & 
Equipment Company had contracted to 
procure and install a metal tower and an- 
tenna mast for a radio station. Interna- 
tional erected the supporting tower and 
then sub-contracted with Buxbaum to 
raise the mast into place on the tower. Bux- 
baum furnished his own equipment, in- 
cluding a gin pole, which he mounted on 
top of the tower to support the mast dur- 


*317 P. 2d at 955. 

‘Maryland Casualty Co. v. Holmsgaard, 133 N.E. 
2d 910, 7 Automobile Cases 2d 1270, Illinois (1956) . 

°'Root Motor Co. v. Massachusetts Bonding & 
Ins. Co., 246 N.W. 118, Minnesota (1932). 

“Parry v. Maryland Casualty Co., 240 N.Y.S. 105 
(1930) . 

7240 F. 2d 536 (1957) 9 Fire & Casualty Cases 54. 
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ing the lift. He was in the process of 
raising the mast when the gin pole sud- 
denly bent and caused the mast to fall, 
damaging the mast to such an extent that 
it was a total loss. Buxbaum’s insurer, Coal 
Operators Casualty Company, argued that 
the mast was in the care, custody and con- 
trol of Buxbaum and, therefore, was ex- 
cluded from coverage. The district court 
found that Buxbaum had possessor control 
and not proprietary control of the antenna 
mast when it fell and was damaged. The 
chief judge of the Third Circuit agreed 
with the district judge: 


“The mast was in Buxbaum’s care, 
custody or control for the purposes of 
its erection is established by the Dis- 
trict Court’s factual finding and for pur- 
poses of the policy exclusion it should 
be no less true that the mast was in Bux- 
baum’s ‘care, custody or control’, — 
Where the property damaged is merely 
incidental to the property upon which 
the work is being performed by the in- 
sured, the exclusion is not applicable.— 
However, where the property damage is 
under the supervision of the insured and 
is a necessary element of the work in- 
volved, the property is in the ‘care, cus- 
tody or control’ of the insured.—That 
being so it is clear that in view of the 
fact that the antenna mast was in the 
‘care, custody or control’ of Buxbaum at 
the time of the accident the District 
Court correctly held the exclusion 
clause was operative.’” 


Consider the lease contract and the reas- 
oning found in Warner, et al. v. Employers 
Liability Assurance Corporation, Ltd.’ The 
insured leased space to the government 
for storage of certain property and equip- 
ment. The premises was destroyed by fire 
and the government brought an action 
against the insured to recover the value 
of its property. The insured’s insurance 
company denied liability under its indem- 
nity policy, taking the position that the 
property was in the care, custody or control 
of their insured and, therefore, excluded 
from coverage. The question before the 
court was whether the insured, who was 
a lessor, leasing storage space to the gov- 
ernment, assumed sole responsibility for 
the management of the government prop- 


‘9 Fire & Casualty Cases, at page 55. S. Birch & 
Sons Const. Co. v. United Pac. Ins. Co., (Wash., 
1958) 324 P. 2d 1073. 

*9 Fire & Casualty Cases 243, Pennsylvania (1957) . 











Page 290 


erty and, therefore, under the terms of the 
policy, the insurer was not obligated to 
defend the insured. The property was 
being stored under a contract and the 
contract provided that the lessor had 
charge and control of the property of the 
lessee, including the storage space leased 
by the government. In view of the writ- 
ten contract, and the facts developed, the 
court concluded: 


“We find, as did the court below, that 
the only reasonable interpretation to be 
given to the agreements of storage is that 
appellants were given ‘care, custody and 
control’ of the materials stored with 
them. They supplied not only space, 
but also equipment and labor for the 
same; and were responsible for loss or 
destruction except where they were 
neither at fault nor negligent. In fact, it 
contained such provisions as ‘allowed’ 
inspection of the premises, equipment, 
and commodities by the parties deliver- 
ing the goods for storage. In all respects 
there is within the agreements them- 
selves conclusive proof that appellants 
had the ‘care, custody and control’ of 
the goods. To declare otherwise would 
be to disregard the common and ac- 
cepted meaning of the words of the con- 
tract.” 


A California court in Volf, et al. v. The 
Ocean Accident & Guaranty Corp.,” con- 
sidered the problem where the insured, a 
building contractor, was endeavoring to 
recover under a comprehensive liability 
policy for a loss occasioned by the acciden- 
tal use of defective cement, which required 
replacement of the stucco work that had 
already been done. The insured had con- 
tracted to build a house, and following the 
use of some defective cement, the walls 


bid. at 244. As a sidelight, and perhaps of 
general interest, the insured also argued that he 
was entitled to be defended regardless of the cov- 
erage question. The court disagreed: “It is 
obvious that the company’s obligation was not 
to defend all suits and claims whatsoever, merely 
because they were groundless, but to defend all 
suits and claims covered by the policy whether or 
not they were groundless. In other words, the 
cause of action was not insured because of its be- 
ing false, but was insured if covered by the policy, 


whether or not it was false. The question 1s not 
as to the truth or falsity of the claim, but whether 
it is covered by the policy; if it is, the company 
must defend it; if it is not, its truth or falsity 
is wholly immaterial.” Jbid. at 245. 


4316 P. 2d 651, California (1957). 
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cracked and had to be replaced. The in- 
sured endeavored to collect his loss under 
his liability policy. The district court was 
of the opinion that, 


“Volf was performing a contract to 
build a building for Hoover (owner) 
and was in possession of the building 
as the work progressed. The building, 
therefore, was property in the care, cus- 
tody and control of Volf at the time the 
accident happened, that is, at the time 
when the defective cement was used as 
a component part of the stucco which 
was applied under the provisions of the 
contract. The damage resulting to the 
stucco, and so, to that extent, to the 
building, through the use of defective 
cement was also damage to work com- 
pleted by Volf. One who contracts ab- 
solutely and unqualifiedly, as it appears 
from this record Volf did, to erect a 
structure for a stipulated price, that is, 
enters into an entire and _ indivisible 
contract to complete the structure, must 
bear the loss occasioned by the acci- 
dental destruction of or injury to the 
structure before completion.—It is plain 
that the specific exclusionary clauses we 
have referred to exclude the damage 
here caused by accidental use of defec- 
tive cement from the scope of the in- 
suring agreements.” 


But in Rex Roofing Co. v. Lumbermen’s 
Mutual Casualty Co.,” the insured con- 
tracted to resurface the roof on an apart- 
ment building and because of inclement 
weather was forced to suspend his opera- 
tions. After suspending his operations he 
failed to cover the roof with a tarp, re- 
sulting in damage to the building due to 
rain and snow. The court held that the 
building was not in the care, custody or 
control of the insured. His job was to 
roof the building, not to build it. And, a 
contractor who was putting air condition- 
ing in a theater did not have custody or 
control over the theater so as to exclude 
damage to the roof in walking over it while 
installing the air conditioning units.“ A 
Pennsylvania court used the same reason- 
ing and held that where the insured con- 
tracted to demolish part of a building but 


“Ibid. at 652. 


#116 N.Y.S. 2d 876. 7 
1026, New York (1952). 

“Morris v. Lumbermen’s Mutual Casualty Ins. 
Co., 298 N.Y.S. 227 (1937) . 
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in the process damaged another portion of 
the building the exclusion did not apply 
to that part of the building which the in- 
sured had not contracted to demolish.” 

Now consider Jarrell Construction Co. 
v. Columbia Casualty Co.” The insured 
contracted with the city of Mobile to con- 
struct a water supply project. The insured 
in turn sublet the construction of the re- 
taining wall. After the wall had been built 
the insured was in the process of backfill- 
ing when the wall was damaged. The 
court found, 


“At the time of the accident resulting 
in the damage to the wall, the wall had 
been completed by Ewin Engineering 
Corporation, and the only work in the 
immediate area was the backfilling 
operation being carried on by the plain- 
tiff. The wall had been inspected and 
approved by the Board’s engineer, and, 
excepting the retained 10%, had been 
paid for. At all times pertinent, the 
plaintiff had a watchman on the job- 
site, though he was not in the imme- 
diate vicinity of the wall. Based upon 
the facts as they existed, I am constrain- 
ed though reluctantly, to determine 
that the retaining wall in question was 
in the care, custody or control of the 
plaintiff, and therefore excluded from 
coverage under the policy by Exclusion 
(g).”" 

It has also been held that tobacco, be- 
ing transported by an agent or rentee is, 
nevertheless, in the custody of the insured.” 

In Saltzman v. Great American Indemi- 
ty Co.,” the insured, who considered him- 
self something of an expert on airplanes, 
crawled into a new type airplane and 
while looking at it, pushed some buttons 
and the airplane started off and ran into 
a hanger and was damaged. The court 
held that the insured was a trespasser with 
no right of possession of the airplane and, 
consequently, was not excluded from cover- 
age under the care, custody and control 
exclusion of his comprehensive personal 


“Cohen v. Keystone Mutual Casualty Co., 30 
A. 2d 203. 4 Fire & Casualty Cases 582, Pennsyl- 
vania (1943). 

“8 Fire & Casualty Cases 642, Alabama (1955). 

“Ibid. at 644. But cf. Traders & General Ins. Co. 
v. Edwards, footnote 22, for the better view. 

Aetna Casualty & Surety Co. v. Patton, 57 S.W. 
2d 32, Kentucky (1933). 

913 F. 2d 743, 8 Fire & Casualty Cases 388, 
Arkansas (1954). 
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liability policy. The court said that care, 
custody and control implied a temporary 
right of possession. The insured in this 
instance was legally a trespasser and had 
no right whatsoever to the airplane he had 
damaged. 


This decision, of course, is very question- 
able since the insured was in the airplane 
by his own acts. He pushed the button 
that set the airplane in motion and he 
had custody and control, if anyone had 
custody or control, of the airplane, at the 
time of the accident. Coverage should not 
turn upon the fine point of permissive use. 

Damage done to an elevator by the re- 
moval of heavy equipment from it is ex- 
cluded.” So is a car that is damaged in a 
collision while it is in the possession and 
control of the insured’s employee.” But, 
an independent contractor who is using 
his own equipment to carry out a contract 
on the premises of a general contractor 
does not have his equipment under the 
control and supervision of the general 
contractor so as to exclude coverage under 
the general contractor’s policy.” 


OWNED 


To “own” denotes possession, proprie- 
torship, lawful title. 


This sub-section of the exclusion has 
not been given very much consideration by 
the court. It was considered, however, in 
Speier v. Ayling,” where the owner 
(named insured), though he was not 
driving, was in the car when it was in- 
volved in a collision. The insured had no 
collision coverage. He endeavored to col- 
lect his physical damage loss from the 
driver, contending that the driver was 
an insured under the named _ insured’s 
liability policy and was liable to the named 
insured for the damage to the automobile. 
The court correctly held that even though 
the owner was not driving he was, never- 
theless, excluded from coverage under the 
“owned” exclusion of his liability policy. 


“Hardware Mutual Casualty Co. v. Mason- 
Moore-Tracy, Inc., 194 F. 2d 173, 7 Fire & Casualty 
Cases 757, (1952). 

™Cited footnote 5. 

2Traders & General Ins. Co. v. Edwards, 216 F. 
2d 441, Oklahoma (1954). 

*45 A. 2d 385, 24 Automobile Cases 413, Pennsyl- 
vania (1946). See also Purcell v. Metropolitan 
Casualty Ins. Co. of N. Y , 260 S.W. 2d 134, Texas 
Civil Appeals, (1953) . 
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RENTED TO 

To “rent” means to hire, to lease, to 
grant possession. 

The “rented to” phrase has not been 
considered very often by the courts either. 
However, in Central Coat, Apron & Linen 
Service, Inc. v. Indemnity Ins. Co. of 
North America.” the insured rented a 
building for commercial purposes. His 
trucks, in backing up to the building 
damaged it. Again the court correctly 
held that the damaged portion of the 
building was within the clause excluding 
liability for injuries to property rented to 
the insured. 

A Kentucky court also held that where 
a vehicle was rented to a third party, and 
even though the cargo had been trans- 
ferred to a second vehicle, the rental ex- 
clusion still applied.” 


USE 


To “use” something means to occupy 
it, utilize it, to convert it to one’s service, 
to employ it, to consume it. 


The Supreme Court of Tennessee, in 
Edwards v. Travelers Indemnity Co.” 
was presented with the problem where 
the insured filled the radiator of a bull- 
dozer belonging to an independent con- 
tractor with water but failed to close the 
motor-block drain lock. The engine be- 
came overheated and was damaged while 
the insured was operating it. The court 
held that the bulldozer was _ property 
being “used by” the insured within the 
exclusion of the liability policy. The court 
said in the course of its opinion: 


“Now, in the present case, it seems 
perfectly clear that the insured was 
employing this piece of machinery for 
his own purpose and benefit, and that 
he was necessarily using the same under 
the ordinary usual meaning of the 
word.”” 


However, the court in Great American 
Indemnity Co. v. Saltzman* found that 
the insured therein was not using the 
airplane at the time of the accident. The 
court said in that case, 


#70 A. 2d 126, 33 Automobile Cases 230, Con- 
necticut, (1949). 

*Cited footnote 18. 

300 S.W. 2d 615 (1957). 

*Tbid at 617. 

Cited footnote 19. 
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“We are clear that at the time of the 
occurrence which resulted in the dam- 
age to the—plane plaintiff was not using 
the aircraft nor was he attempting to 
use it. That was not his purpose in 
entering the cock-pit of this craft but 
he was simply inspecting and somewhat 
carelessly handling certain gadgets con- 
nected with the mechanism. Had the 
owner or pilot in control of the craft 
been present it is not conceivable that 
the plaintiff would have requested of 
him the privilege of using the plane, 
but manifestly, his request would have 
been for the privilege of inspecting 


it.——"” 


Futhermore, in Boswell v. Travelers 
Indemnity Co.,” the insured had under- 
taken to replace the tubes of two large 
heat exchange units connected to a boiler. 
After the tubes had been installed the 
plaintiff's employees ran a_ hydrostatic 
test to determine if the job had been per- 
formed in a workmanlike manner. The 
testing was done negligently and damage 
was done to the shell of one of the heat 
exchange units. The insured repaired the 
damage and then sued his insurance com- 
pany for the cost involved, contending 
that he was not using the boiler at the 
time of the accident and neither was it 
under his care, custody or control. The 
court, in order to find coverage, was in- 
clined to the view that the word “use”, 
as used in the exclusion, was ambiguous: 


“But even if it were not, (ambiguous) 
we would have no trouble in holding 
that plaintiff was not ‘using’ the heat 
exchange unit in any sense of the word. 
—an insured ‘uses’ property within the 
meaning of the exclusion clause only 
where he puts it to his own service or 
to the purpose for which it was ordi- 
narily intended.” 


The court re-emphasized that the words 
“care, custody or control”, 


“—are inherently ambiguous, for they 
are words of art which have been the 
focus of considerable judicial construc- 
tion.” 


The court then distinguished this type 


*Ibid at 390. 

8 Fire & Casualty Cases 936, New Jersey (1956). 
“Tbhid at 938. 

“bid. 
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of case from the automobile repairmen 
and bailees, stating that automobile re- 
pairmen are bailees of cars they are re- 
pairing; they not only have control and 
possession of the bailed automobile, but 
they have an exclusive right to possession 
supporting a lien for services until paid. 
In conclusion the court said, 


“Clearly, plaintiff had no care or 
custody of the heat exchange unit as 
such, nor did he have control over it 
in the sense that a person who has 
personal property in his possession, 
such as an automobile, may be said to 
have control of it. 

Plaintiff was repairing the heat ex- 
change unit at the owner’s premises. 
If anyone had ‘care, custody, or control’ 
over the damaged unit it was the owner, 
acting through its representative Pet- 
roff, who as maintenance engineer had 
general supervision over all parts of the 
building.” 


The court then compared the case to 
American Casualty Co. v. Hooper.” 

In the Hooper case, the insured was en- 
gaged in laying pipe lines from an oil 
storage tank, and in doing so, his men had 
to work on the tank in order to make the 
connections. An employee working on the 
tank was using a welding torch which 
caused a fire and explosion that destroyed 
the tank. A Texas court of Civil Appeals 
held that the tank was not in the care, 
custody or control of the insured and the 
damage to the tank was covered under the 
policy: 


“It (the tank) was not in the care, 
custody or control of appellee, but was 
merely necessary or incidental to his 
work of laying and connecting the tanks 
with the well and with the gathering 
pipe line. The tanks had been installed 
by the Mapp Tank Company and were 
supported by a foundation and an em- 
bankment. We understand they were 
so firmly attached to the realty as to 
become a part of it. Certainly it could 
not have been comtemplated by the 
owners of the leasehold estate that such 
real estate should be placed in the care, 
custody or control of appellee during his 
operations. He was merely permitted to 


1 bid. 
4937 §.W. 2d 411, Texas Court of Civil Appeals 
(1950) . 
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use the tanks as well as the surface of 
the leased property for the purpose of 
accomplishing the work he was employed 
to do.”” 


“IN CHARGE OF” 


2936 


To be “in charge of’ property is to be 
entrusted with and responsible for its 
use. 


A bailee is always in charge of the 
vehicles bailed to him.” “Customer’s cars, 
while being serviced or repaired, are in 
charge of the insured within the meaning 
of such an exclusion clause.”” For example 
a customer's vehicle falls off a hydraulic 
hoist owned and operated by the insured,” 
or a vehicle is damaged while being towed 
by the insured or his employee.” The in- 
sured does not have to be working on the 
vehicle at the time of the loss* and neither 
does the vehicle have to be inside the in- 
sured’s garage.” The vehicle can be setting 
outside the insured garage or service sta- 
tion with the keys in the ignition switch 
at the time it is damaged, destroyed or 
stolen and still be excluded from coverage. 


But the exclusion is not applicable 
where the insured leases a part of his 
garage to a customer, furnishing him a key 
to the garage and also allowing him to 
retain the keys to his automobile. Under 
such facts the insured exercises no right 
of control or dominion over the leasee’s 
vehicle or over the part of the garage 
leased to the customer.“ 


“Ibid at 416. 

"See 31 A.L.R. 1105. 

"Wyatt v. Wyatt, 58 N.W. 2d 873, Minnesota, 
(1953) . 

*Haenal dba A. H. Automotive Service v. U. S. 
Fidelity & Guaranty Co. of Baltimore, Maryland, 6 
Automobile Cases 2d 1500 at 1501, Florida (1956) 
Accord: Yadro v. U. S. Fidelity & Guaranty Co., 
124 N.E. 2d 370, Illinois (1955) Speier, et ux v. 
Ayling, 45 A. 2d 385. 24 Automobile Cases 413, 
Pennsylvania (1946) Vaughan v. Home Indemnity 
Co., 71 S.E. 2d 111 39 Automobile Cases 116, Geor- 
gia (1952). 

*State Automobile Mutual Ins. Co. v. Connable- 
Joest Inc., 125 S.W. 2d 490, Tennessee (1939), 2 
Automobile Cases 962. 

“Clark Motor Co. v. United Pacific Ins. Co., 139 
P. 2d 570 18 Automobile Cases 687, Oregon (1943) . 

“Guidici v. Pacific Automobile Ins. Co., 179 P. 
2d 337 27 Automobile Cases 326, California (1947) . 

“Lyon v. Aetna Casualty & Surety Co., 99 A. 
2d 141, Connecticut, (1953). 

*“Cohen & Powell, Inc. v. The Great American 
Indemnity Co., 16 A. 2d 354, Connecticut, (1940) , 
131 A.L.R. 1102. 
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A Pennsylvania court has even allowed 
a thief coverage, saying mere possession is 
not sufficient to give control or to put a 
stolen vehicle in charge of the insured. The 
hub of the court’s opinion was that the 
insured did not have the legal right of 
possession or control." The court should 
have known that such a loss was a direct 
damage exposure and, ordinarily, has to 
be covered by a physical damage policy. 


SUMMARY 


An automobile that is in a garage or 
service station for repairs or servicing, 
even though the owner be present, is 
nevertheless in charge of and in the care, 
custody and control of the garage or serv- 
ice station. This does not mean, however, 
that every car that drives into a service 
station for gasoline is in the care, custody 
and control of that station. There must 
be some act on the part of the owner to 
deliver the car to the station for servicing 


“Sky et al. v. Keystone Mutual Casualty Co., 29 
A. 2d 230 16 Automobile Cases 580, Pennsylvania 
(1942). Accord: Great American Indemnity Co. vs. 
Saltzman, cited footnote 24. 


INSURANCE COUNSEL JOURNAL 





July, 1958 


before the exclusion is applicable. Con- 
sideration must also be given statutory 
liens as well as existing oral and written 
contracts between the parties. 

The courts have been more reluctant to 
apply the care, custody and control ex- 
clusion to realty than to chattels. Where, 
for instance, the insured has contracted to 
and is actually in the process of erecting 
a structure at the time of damage to that 
structure, then the exclusion is applicable. 
If, however, the contract is to make alter- 
ations or repairs, then the specific item 
under the contract to be repaired or alter- 
ed is excluded, but not the whole building 
and surrounding area where the work is 
being done. For example, a window washer 
does not have the building where the 
windows are being washed under his care, 
custody and control. This rule of con- 
struction generally conforms to the in- 
tention of the underwriters who pro- 
mulgated it. 

The care, custody and control should 
be applied with common sense and _ prac- 


ticability. If that is done, the proper 
decision will be rendered in almost all 
cases. 


Lack of Consideration—The Indemnitor’s 
Defense 


Rosert LEE AGER* 
Seattle, Washington 


S IT sometimes happens, sureties re- 

quire the indemnity of a third per- 
son when their principal, the contractor 
seems not quite up to requirements for 
bonding. In circumstances like these, noth- 
ing is quite so pleasing as an indemnitor 
who is financially capable of undertaking 
the construction contract should the con- 
tractor default in performance or pay- 
ment. And nothing is quite so upsetting 
when, after default, the indemnitor es- 
capes what was thought to be his obliga- 
tion of completion and payment because 
of some “legal technicality” known to us 
as lack of consideration. Yet, the fact re- 
mains that in more times than suspected, 
the contract of indemnity is not support- 
Willits 


of Guttormsen, Scholfield, 


*Of the firm 
& Ager. 


ed by consideration, and all the wailing 
and gnashing of teeth to the contrary not- 
withstanding, the defense, if supported by 
fact, ‘s a perfect one. It is perfect for the 
simple reason that consideration is a man- 
datory ingredient in any binding contract 

in its absence, there is no enforce- 
able obligation. It is to the question then, 
of lack (not failure) of consideration in 
the contract between the indemnitor and 
the surety that this discussion is pointed. 


Consideration is a rather strange, and 
quite interesting, legal conception; it is 
easy (for some) to define, and it defies 
description it is most complex and 
very basic in fact should the word 
be given gender, it would most certainly 
be female. It is vital to the enforceability 
of an indemnity contract, not because in- 
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demnity is involved, but because a con- 
tract is involved. While there is a good 
deal of text material on the subject in 
general, very little can be found where 
the question of indemnity contracts is 
concerned, apparently in recognition of 
this principle. Nevertheless, there are con- 
sideration problems unique to contracts 
of indemnity .. . mostly factual problems. 

First of all, let us recognize generally 
that there are two instances where con- 
tracts of indemnity are desired . . . some- 
times required . . . in the writing of con- 
tract bonds. One situation arises when 
the contractor is required to give his own 
specific or general contract of indemnity, 
usually in individual form if he is doing 
business as a corporation. In this instance, 
the indemnity contract is usually obtained 
in the bond application or on a separate 
form, and the question of consideration, 
or the lack of it, is not so important be- 
cause, should the contractor default, the 
surety still has available the usual surety- 
ship remedies of exoneration, subrogation, 
and indemnity in its effort to use or com- 
pel the use of the contractor’s individual 
assets to complete construction and pay 
creditors. The point is that even without 
a written contract of indemnity, requir- 
ing consideration, the surety’s common 
law remedies, springing from the surety- 
ship contract itself are available. Of 
course, in every instance it is desirable to 
have a written contract of indemnity with 
the contractor, for the same reason that it 
is desirable to have the rights of any par- 
ties set forth in a written contract. In ad- 
dition, contracts of indemnity give, or pur- 
port to give, to the surety certain other 
rights, particularly of a summary nature, 
not only against the contractor but as a 
sword and shield against those competing 
with the surety for the contractor’s assets.’ 
This is considerably beyond the scope of 
this discussion, and is mentioned in pass- 
ing only to remind that should the com- 
mon law remedies fail, and should the 
surety be compelled to rely upon a writ- 
ten contract of indemnity with the con- 
tractor, the defense of lack of considera- 
tion may be asserted if the facts lend 
themselves. 

The more important question is the 
presence or absence of consideration in 


See R. Emmett Kerrigan’s excellent article “The 
Surety as Competing Claimant to Contract Funds,” 
Insurance Counsel Journal, Vol. XXIV, No. 1, 
Page 34, (January, 1957). 
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the indemnity contract between the surety 
and some third person. This person we 
shall hereafter call the indemnitor; he is 
usually some kindhearted friend of the 
contractor, of sufficient assets to be ac- 
ceptable to the surety, and one cannot 
help adding, a most trusting and unsus- 
pecting person. More often than not, he 
receives no benefit from the contractor, 
or anyone else, for signing the contract 
. . . he usually does it as an accommoda- 
tion, although in some instances he has 
been known to secretly share in the prof- 
its (if any), or he may be a supplier and 
obtain an exclusive right to supply ma- 
terials, etc. The benefit the indemnitor 
receives cannot be ignored, for as we shall 
see, in its most basic and non technical 
sense, consideration is a benefit or a detri- 
ment. Nevertheless, it is the indemnitor 
who, when there is a default, will most 
aggressively assert the defense, should it 
occur to his counsel. And of course, it is 
the solvent, financially capable indemni- 
tor who raises this defense . . . which 
makes the surety’s position all the more 
poignant when the defense is good. 


Usually, the contract of indemnity is 
procured by the contractor, at the urging 
of the surety, and it is in the procurement 
thereof that the great danger of lack of 
consideration lies, particularly when the 
procurement is left to an insurance agent 
not versed in the principles we shall dis- 
cuss. In a typical case, for example, the 
contractor, prior to bidding a job and ob- 
taining a bid bond, will be asked to ob- 
tain an indemnitor. Prior to the execu- 
tion of the indemnity contract, the con- 
struction contract is signed between the 
obligee and the contractor, and the bonds 
are issued. A week after the bonds are is- 
sued, in comes the written contract of in- 
demnity, duly signed, notarized, and dat- 
ed a week alter the date of the bonds. In 
the absence of special circumstance, the 
indemnity contract is unenforceable for 
lack of consideration.’ Simply stated, there 


"Rey v. Simpson, 22 How.341, 16 L.Ed.260 
(1859) ; Jackson v. Lancaster, 213 Ala. 97, 104 So. 
19 (1925); Rusk v. Johnston, 19 Ca.App.2d 408, 
63 P.2d 1167 (1937); Loveland v. Sigel-Campion 
Live Stock Co., 77 Colo. 22, 234 Pac.168 (1925); 
Greenwold Grift Co. v. Durham, 191 Ga. 586, 13 
S.E.2d 346 (1941); Karp v. Finder, 312 Ill.App. 
654, 38 N.E. 788 (1942); First Nat. Bank v. Gibbs, 
84 Ind.App.491, 141 N.E. 264 (1923); Klosterman 
v. United Electric & Power Co., 101 Md. 29, 60 
A.251 (1905); Gloucester Mut. Fishing Ins. Co. v. 
Boyer, 294 Mass.35, 200 N.E. 557 (1936); R. L. 
Polk Printing Co. v. Smedley, 155 Mich. 249, 118 


Page 296 


is no consideration for the indemnity con- 
tract because it was executed after the 
bonds were issued, and at the time of is- 
suance, there was no promise or assurance 
given to the surety . . . therefore, the is- 
suance of the bonds was not on reliance 
of the indemnity agreement . there- 
fore, there was no detriment to the sure- 
ty, no benefit to the indemnitor . . . and 
thus, no consideration. 

On the other hand, if the bonds and 
the indemnity agreement are executed si- 
multaneously, there is ample considera- 
tion for the indemnity contract since .. . 
“the same consideration will support an 
indefinite number of promises so long as 
they are made upon the faith thereof’. 
Thus it is obvious that the time of execu- 
tion of the bonds, and the time of execu- 
tion of the indemnity agreement is criti- 
cal. 

Before exploring this further, perhaps 
it would be helpful to set forth one of 
the most accepted definitions of consid- 
eration:* 


“(1) Consideration for a promise is 
(a) an act other than a promise, 
or 
(b) a forbearance, or 
(c) the creation, modification or 
destruction of a legal relation, 
or 
(d) a return promise, bargained 
for and given in exchange for 
the promise. 
“(2) Consideration may be given to the 
promisor or to some other person. 
It may be given by the promisee 
or by some other person.” 


Likewise, let’s take a short look at the 
promise of indemnity itself: 
“The right to indemnify and the ob- 
ligation to indemnify generally spring 
from contract, express or implied. The 


‘Britton, Bills & Notes, Sec. 93 (1943); Restate- 
ment, Contracts, Sec. 83 (1932) . 


‘Restatement, Contracts, Sec. 75 (1932). 





N.W. 984 (1908); Tri-State Lumber & Shingle Co. 
v. Proctor, 233 Mo. App. 1207, 128 S.W. 2d 1116 
(1939); 8. Kosson & Sons v. Harris, 108 N.J.L. 162, 
154 A. 726, (1931); Hartford Acci. & Indem. Co. 
v. Black, 265 App. Div. 524, 39 N.Y.S. 778 (1943); 
Van Beeber v. Vechill, 166 Ore. 10, 109 P.2d 1046, 
(1941); Harr v. Perkins, 335 Pa. 186, 6 A.2d 534 
(1939); Otto v. Republic Nat. Co., 173 S.W. 2d 
235 (1943; Tex. Civ. App.); Cowles Pub. Co. v. 
McMann, 25 Wn. 2d 726, 172 P.2d 235, 167 A.L.R. 
1164 (1946); Ferst v. Blackwell, 39 Fla. 621, 22 So. 
892 (1897). 
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promise in an indemnity contract is an 
original, and not a collateral, under- 
taking, and the liability assumed is pri- 
mary, and not secondary. As regards the 
nature of the responsibility assumed, 
the contract is generally either one 
against liability or one against loss or 
damage.” 
In addition, contracts of indemnity are 
distinguished from those of suretyship in 
that in indemnity contracts the engagement 
is to make good and save another from 
loss on some obligation which he has in- 
curred or is about to incur to a third per- 
son, and is not, as in suretyship, a prom- 
ise to one to whom another is answer- 
able.’ 

The application of these fundamental 
rules can perhaps best be illustrated in 
the following example. Again, let us as- 
sume that the contractor, prior to bidding 
a job, obtains a bid bond, but is told that 
if he is the successful bidder he will not 
be given performance and payment bonds 
in favor of the obligee, and as required 
in the construction contract, unless and 
until the bonding company has in its pos- 
session, a signed contract of indemnity 
from some third person. Let us further 
assume that on the day of bid opening, 
the contractor is low, is awarded the con- 
tract, and sets about to procure his bonds. 
He convinces the surety that he can ob- 
tain the indemnity of his wife’s father 
and in fact the father-in-law tells the sure- 
ty prior to the issuance of the bonds that 
he will indemnify. The contract of in- 
demnity is signed, however, a week later. 
While this situation will give rise to con- 
siderable argument as. to the presence or 
absence of consideration, it now seems 
well settled that the written contract is 
supported by consideration.’ As was said 


*42 C.J.S., Indemnity, Sec. 2. 


“National Bank of Tacoma v. Aetna Casualty & 
Surety Co., 161 Wash. 239, 296 Pac. 831; 42 C.JS. 
Indemnity Sec. 3; Restatement, Security Sec. 82. 


‘Good v. Martin, 95 U.S. 90, 24 L.Ed. 341 (1877) ; 
Cook v. Parker, 22 Cal. App. 2d 539, 71 P. 2d 591, 
(1937) ; Allison v. Sumner, 210 Ill. App. 25 (1918) ; 
Robertson v. Rowell, 158 Mass. 94, 32 N.E. 898, 
35 Am.St.Rep. 466 (1893); Eitel v. Farr, 178 Mo. 
App. 367, 165 S.W. 1191 (1914); Massachusetts 
Bonding & Ins. Co. v. Master Laboratories, 143 
Neb. 617, 10 N.W. 2d 501 (1943); Wilton Mfg. Co. 
v. Machinery © Metals Sales Co., 174 N.Y.S. 766 
(1919); Burt v. Gage, 50 S.D. 208, 208 N.W. 985 
(1926); Williamson & Co. v. Ragsdale, 170 Tenn. 
139, 95 S.W. 2d 922 (1936); Tomanovich v. Casey, 
106 Wash. 642, 180 Pac. 919 (1919). 
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by the court in Cowles Pub. Co. v. Me- 
Mann, a leading case. 


“The cases show that the basic pre- 
mise of the rule relied upon by the ap- 
pellant is that the creditor (bonding 
company), in entering into the princi- 
pal contract (issuing its bonds), relied 
upon an existing offer or promise of 
the guarantor (indemnitor) to bind 
himself at some future date.” (Paren- 
thentical notes added) 


The illustration can be carried a step fur- 
ther. Suppose the contractor had given 
the bonding company the assurance that 
his father-in-law would indemnify it even 
though his father-in-law was then ignorant 
of the fact, and in reliance thereon, the 
company issues its bonds and later re- 
ceives the written contract of indemnity. 
The decisions of some states seem to say 
that even in this case there is considera- 
tion to support the agreement.” 

Because the Cowles case” seems to be a 
leading one, and was the subject of a 
most thorough annotation, 167 A.L.R. 
1174; (Anno. “Consideration for assump- 
tion of obligation as guarantor, surety, in- 
dorser, or indemnitor; after execution and 
delivery of principal contract, as predi- 
cable upon an antecedent promise to as- 
sume or furnish such obligation’) _ it 
might be well to examine it more closely. 
A contract to distribute a newspaper call- 
ed for the distributor to furnish a bond 
with sureties, and the distributor entered 
into performance of the contract immedi- 
ately without so furnishing the bond. At 
some later time, the bond was executed, 
the distributor defaulted and the pub- 
lisher sued the surety. The court affirm- 
ed judgment for the surety holding that 
there was no consideration, and said: 


“A review of the cases makes it ap- 
parent that the rule contended for by 
appellant has been limited in its ap- 
plication to situations where at the time 


825 Wn. 2d 726, 172 P.2d, 235, 167 A.L.R. 1164 
(1946) . 

°Cook v. Parker, 22 Cal. App. 539, 72 P.2d 591 
(1837): Loveland v. Sigel-Companion Livestock 
Co., 77 Colo. 22, 234 Pac. 168 (1925); Bowen v. 
Thwing, 56 Minn. 177, 57 N.W. 468 (1894); De- 
vitt v. Foster, 159 Miss. 687, 132 So. 182, (1931) ; 
Tri-State Lumber Co. & Shingle Co. v. Proctor, 
233 Mo. App. 1207, 128 S.W. 2d 1116 (1939); Otto 
v. Republic Nat. Co. (Tex.Civ.App.) 173 S.W. 2d 
235, (1943); Cowles Pub. Co. v. McMann, 25 Wn. 
2d 726, 172 P.2d 235, 167 A.L.R. 1164. 

Cowles Pub. Co. v. McMann, supra. 
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the principal obligation is entered into: 

“(1) the guarantor has offered or 
promised the debtor to guarantee the 
debt for him, and the debtor communi- 
cates this information to the creditor, 
who executes the principal contract in 
reliance thereon; 

“(2) or the guarantor makes such 
promise direct to the creditor with the 
same result; 

“(3) or the debtor gives the creditor 
an assurance that, if he later deems the 
debt insecure, he might look to a cer- 
tain person, then named by the debtor, 
to guarantee the debt.’ 


Three rules emerge from this case, the 
first two of which are self-evident and 
are widely followed. While in the Cowles” 
case the court was dealing with the obli- 
gation of suretyship, the oral promise of 
which would be unenforceable under the 
Statute of Frauds, it should be remember- 
ed that this question should not arise in 
oral promises of indemnity as they are 
original undertakings. Parenthetically, it 
is worth the comment that if the surety- 
ship contract is reduced to writing, as it 
was in the Cowles” case, there is, of 
course, no problem of the Statute of 
Frauds. 

The third rule of the Cowles” case, 
while dicta, seems to have the support of 
many other authorities. Nevertheless, it 
has been criticized. The author of a com- 
ment in the Washington Law Review” 


“However, the court’s third point, 
that the surety will be liable if named 
by the principal even though he is ig- 
norant of the fact, is more than ques- 
tionable. Since the gist of the concept 
of consideration, as shown above, is the 
bargained for act, forbearance or prom- 
ise, it is difficult to see how somebody 
who was ignorant of the negotiations 
could have bargained for the result. The 
fact that his name had been given to 
the creditor does not change the situa- 
tion; being ignorant of the transaction, 
he could not take part in the bargain- 
ing process.” 


“Cowles Pub. Co. v. McMann, supra., p. 238. 


"Supra. 

"Supra. 

“Supra. 

*31 Wash. L. Rev. 76, 84, (1956) . 
says: 
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The Washington & Lee Law Review” in 
commenting on the same case said: 


“There seems to be no logical or le- 
gal reason for the difference in holding 
liable one person who subsequently 
signs a guaranty agreement without any 
new consideration because he was nam- 
ed, albeit without authorization, by the 
principal debtor at the time the prin- 
cipal contract was executed, and in not 
holding liable another person similarly 
situated merely because he was not nam- 
ed by the debtor when the principal 
contract was executed. In both situa- 
tions, the debtor has agreed to procure 
a surety acceptable to the creditor. In 
neither situation did the person who 
later made the guaranty make any 
promise to the creditor at the time the 
creditor entered into the principal con- 
tract; nor can the creditor have any 
right against either of the third persons 
until he actually makes the guaranty 

. - In both cases, the creditor acts 
in consideration of a prospective prom- 
ise of a third party; and the fact that 
this party is named in one case and not 
in the other should not afford any le- 
gal distinction between the cases.” 


While these rules use the words “sure- 
ty”, “creditor” and “debtor”, and in dif- 
ferent relationship than found in indem- 
nity contracts, the substitution of descrip- 
tion of the parties to the indemnity con- 
tract takes nothing from the rules. Thus, 
there is consideration for a contract of in- 
demnity, if: 


(1) The indemnitor offered or prom- 
ised the contractor to sign the in- 
demnity contract, and the contrac- 
tor communicated this information 
to the bonding company who exe- 
cuted its bonds to the obligee in 
reliance thereon; or 

(2) The indemnitor made such a prom- 
ise directly to the bonding com- 
pany with the same result; or 

(3) The contractor gave the bonding 
company the assurance that the in- 
demnitor would indemnify it even 
though the indemnitor was then 
ignorant of the fact. 


In the face of these rules, what argu- 
ment, other than factual, can we expect 
the indemnitor’s attorney to make when 


%4 Wash. & Lee L. Rev. 221, 226 (1946-7). 
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he urges that nevertheless, as a matter of 
fact and law there is lack of considera- 
tion. As indicated, he would seem to have 
little or no argument with the first two 
rules. However, a most engaging, and 
sometimes successful argument has_ been 
made in situations where the same bond- 
ing company has issued a bid bond for 
the contractor prior to being notified of 
indemnity. The argument is that as the 
bid bond contains a penalty, payable 
should the contractor fail to execute the 
construction contract and furnish pay- 
ment and performance bonds within the 
time specified, that it is actually to the 
economic benefit to the bonding company 
to write the performance and payment 
bonds since it relieves itself of the poten- 
tial liability of the penalty in the bid 
bond. The conclusion according to the 
indemnitor’s counsel is that since there 
is neither benefit to the promissor (in- 
demnitor) nor detriment to the promisee 
(bonding company), there is no consider- 
ation to support the indemnity agreement. 
The argument should not succeed, on a 
factual basis because in relieving itself of 
a small penalty sum, the bonding com- 
pany potentially assumes a_ substantially 
greater liability. The argument should not 
succeed on a legal basis because the detri- 
ment to a promisee which will support an 
executory contract is a legal detriment 
rather than a detriment in fact. Profes- 
sion Williston said: 


“Both benefit and detriment have a 
technical meaning. Neither the benefit 
to the promisor nor the detriment to 
the promisee need be actual. It would 
be a detriment to the promisee, in a legal 
sense, if he, at the request of the promi- 
sor and upon the strength of that prom- 
ise, had performed any act which oc- 
casioned him the slightest trouble or in- 
convenience, and which he was not ob- 
ligated to perform. ‘Thus abstaining 
from smoking and drinking, though in 
fact in the particular case a benefit to 
the promisee’s health, finances, and 
morals and no benefit to the promisor, is 
a legal detriment and if requested as 


such is sufficient consideration for a 

promise.” 

“Williston, Contracts, Sec. 102 and 102A (3rd 
Fd. 1957). 
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The classic statement of the rule is 
found in Petroleum Refractionating Corp. 
v. Kendrick Oil Co.“ where the court 


“A benefit to the promisor or a detri- 
ment to the promisee is a sufficient con- 
sideration for a contract . . . The detri- 
ment need not be real; it need not in- 
volve actual loss to the promisee. The 
word, as used in the definition, means 
legal detriment as distinguished from 
detriment in fact. It is the giving up 
by the promisee of a legal right; the 
refraining from doing what he has the 
legal right to do, or the doing of what 
he has the legal right not to do... 
And where there is a detriment to the 
promisee, there need be no benefit to 
the promissor.” (Emphasis Added) 


Therefore, the indemnitor should be held 
to his contract where it was negotiated 
under circumstances falling within the 
first two rules. 


.The third rule is a different kettle of 
fish, for the indemnitor can argue with 
considerable logic that as he did not bar- 
gain for the result, and as the very con- 
sideration itself is a bargained for thing, 
there is no consideration, therefore, no 
contract. This argument if fairly and 
squarely raised by the indemnitor in a 
forum where the question will be decided 
strictly on the basis of the elements of 
mutual assent and consideration, leaves 
really little authority to argue except that 
the rule is the rule and has been follow- 
ed by the courts. If this fails try Professor 
Williston’s approach of novation. It is 
his theory that if in fact the creditor 
(bonding company) has relied upon the 
debtor’s (contractor’s) promise to provide 
a surety (the indemnitor), the contract 
of indemnity is taken by way of novation 
in satisfaction of the contractor’s promise 
to provide an indemnitor. Williston says: 


“There is no greater difficulty in such 
a novation than in any case where a 
promisee accepts the promise of a new 
obligor in lieu of the promise of the 
previous one.” 


According to the American Law Insti- 


tute,” a novation: 


865 F.2d 997, 998-9 (10 Cir., 1933). 
said: 

% Williston, Contracts, Sec. 1817 (Rev. Ed. 
1938). 

*®Restatement, Contracts, Vol. 2, Sec. 424. 
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“. .. is a contract that (a) discharges 
immediately a previous contractual duty 
or a duty to make compensation, and (b) 
creates a new contractual duty, and (c) 
includes as a party one who neither 
owed the previous duty nor was en- 
titled to its performance.” 


The elements of such novation are essen- 
tially the same as in any contract and in- 
clude a legal subject matter, competent 
parties, meeting of the minds and suffi- 
cient consideration.” Thus: 


“The doctrine of novation is so well 
understood that it hardly seems neces- 
sary to cite authorities to define it. No- 
vation means substitution. It may be 
either the substitution of a new obliga- 
tion for an old one between the same 
parties with intent to displace the old 
obligation with the new, or the substi- 
tution of a new debtor for the old one 
with intent to discharge the old debtor, 
or the substitution with intent to trans- 
fer the rights of the old creditor to the 
new.” 


If there is a novation involving the bond- 
ing company, the contractor and the in- 
demnitor, then the consideration . . 
“bargained for by the surety (in our case 
the indemnitor) is the discharge of the 
principal (the contractor) from one of 
his promissory duties,”"" (the production 
of the indemnitor). The practical diffi- 
culty in this argument is that it is pure 
theory. Williston cited no authority for 
his proposition . . . perhaps he felt none 
was called for, the theory being self-evi- 
dent . . . after all, he might say, you 
can’t make a cow out of a horse by hang- 
ing a sign around its neck “This is a 
Cow”. However, for what little help it 
may be: 


“It is a well-settled principle that the 
assent to, and acceptance of, the terms 
of a novation ordinarily need not be 
shown by express words to that effect, 
but the same may be implied from the 
facts and circumstances attending the 
transaction and the conduct of the par- 
ties thereafter.”™ 


“439 Am. Jur. 256, Daviess County Bank & T. Co. 
; y 


v. Wright, 129 Ky. 21, 110 S.W. 361, 17 L.R.A. 
(N.S.) 1122. 

2Sutter v. Moore Inv. Co., 30 Wash. 333, 70 Pac. 
746 (1902); MacPherson v. Franco, 34 Wn. 2d 179, 
208 P.2d 641, 124 A.L.R. 1498 (1949). 

*31 Wash. L. Rev. 86 (1956). 

“66 C.J.S., Novation, Sec. 4. 
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Admittedly, the argument suffers from 
lack of authority . no case authority 
for or against the proposition could be 
found. At least, it is comforting to know 
that there seems to be no authority 
against it . . . and the idea certainly does 
not suffer from lack of imagination. 


It is perhaps worth mention, in pass- 
ing, that the doctrine of promissory es- 
toppel adds nothing to the solution. Prom- 
issory estoppel is defined as;* 


“I. A promise which (2) the prom- 
isor should reasonably expect to cause 
the promisee to change his position, 
and (3) which does cause the promisee 
to change his position (4) justifiably 
relying upon the promise in such a 
manner that (5) injustice can be avoid- 
ed only by enforcement of the promise.” 


Obviously, if the indemnitor has _pre- 
viously promised the bonding company 
that he will indemnify, by its very defi- 
nition there is an antecedent promise re- 
lied upon by the bonding company in 
issuing its bonds . therefore, there is 
consideration. 


With these thoughts in mind, there are 
many practical problems in establishing 
consideration when handling any contract 
bond loss when it is apparent that an in- 
demnitor may be involved. First of all, it 
is nice to know when the bond was actu- 
ally executed, and sometimes this isn’t as 
easy as it sounds, due in particular to a 
common practice of dating the bond con- 
temporaneously with the date of the con- 
struction contract. Some obligees, particu- 
larly public agencies, insist upon this, and 
if in fact, the bond was executed at a 
later date, the establishment of that date 
is utterly essential. In this regard, the 

rsonal memory of the underwriter is 
helpful although certainly not controlling. 
Likewise, an examination of the adminis- 
trative information, such as face sheets, 
etc., both in the underwriting office and 
the home office, may be helpful. Many 
statutes requires that contract bonds run- 
ning to public bodies shall be filed in 
an auditor’s, clerk’s or recorder’s office, 
and the date of filing should then ap- 
pear on the face of the bonds as well as 
the records of the particular office. Per- 
haps there is a letter of transmittal from 
the underwriter to the agent, and from 
the agent to the obligee, or perhaps the 


Restatement, Contracts Sec. 90. 
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agent personally delivered the bond and 
obtained a receipt or some other evidence 
of delivery. The obligee’s files should be 
examined thoroughly. Much of the above 
applies to the indemnity agreement itself, 
who prepared it and where and when, 
when and where was it actually executed, 
notarized, delivered to the agent or to 
the underwriter. All of this should be ac- 
complished as soon as the circumstances 
permit, as the memories of the indemni- 
tor, and quite often the obligee, grow 
conveniently dimmer. Learn, if you can, 
whether or not the indemnitor took the 
written contract to his attorney for ad- 
vice prior to execution, and if so, when, 
and what was said. Determine whether or 
not there is any arrangement between the 
contractor or indemnitor, for we must re- 
member that consideration could be a 
benefit moving to the promisor. This is 
but a small sampling of the inquiries that 
could be made. 

In passing it should be mentioned that 
in community property states the indem- 
nitor may raise the defense that as his 
wife did not also sign the contract it is 
not binding upon the marital community 
and any judgment therefore is not col- 
lectible out of community property. While 
the authorities do not use the rationale 
of consideration, they seem to be in agree- 
ment to the effect that if any benefit to 
the marital community can be shown, the 
contract of indemnity is binding upon it 
and community assets may be used to sat- 
isfy the judgment.” 

Thus, in conclusion, one does not anti- 
cipate problems of consideration where 
the contractor is also the indemnitor. The 


usual problem involves a third person. 


As to him, if the written contract of in- 
demnity were in the hands of the bond- 
ing company, properly executed, prior to 
the time of execution and delivery of the 
contract bonds to the obligee, and if the 
indemnity contract was in fact executed 
and dated prior to the execution and date 
of the bonds, the problems of considera- 
tion should not arise. The problem oc- 
curs when the contract of indemnity was, 
in fact, executed subsequently to the ex- 
ecution and delivery of the bonds. In this 
situation, there is consideration if there 
was an antecedent promise from the in- 
demnitor, and in order to show that there 
was an antecedent promise, it is necessary 


*Beyers v. More, 45 Wn. 2d 68, 272 P. 2d 626 
(1954) . 
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to prove (1) that the indemnitor told the 
contractor he would indemnify and the 
contractor told the bonding company, 
which then issued its bonds, or (2) the 
indemnitor told the bonding company the 
same thing with the same result, or (3) 
the contractor told the bonding company 
he would procure a named indemnitor 
and the company issued its bonds in re- 
liance thereon, even though the named 
indemnitor was ignorant of the fact. In 
the first two situations, the problem of 
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consideration seems to be factual. In the 
third, the problems are not only factual, 
but legal as well, for it is thought that 
the third rule rests upon faulty analysis 
of consideration. Even so, it may be pos- 
sible in the third situation to show that 
there was a novation, thus obviating the 
problem. Singly, the most essential part 
of the question is the realization, at the 
outset, that the problem is one of con- 
tract law and not one of indemnity. 


Judicial Attitudes Regarding the To or From 
Work Cases Under the Employment Exclusion 


B. H. CLampetr* 
Springfield, Missouri 


F THE exclusions standard to most 
Q wwiicies of automobile liability in- 
surance, none has spawned more litiga- 
tion than that (hereinafter called “the 
employment exclusion’) which reads: 


“This Policy does not apply * * * 
under coverage A, to bodily injury to or 
sickness, disease or death of any em- 
ployee of the insured arising out of 
and in the course of [his] employment 
by the insured.” 


Significantly, most of the cases arising 
under the employment exclusion, and 
there have been many such cases,’ have 


*Of the firm of Walker, Daniel, Clampett & Rit- 
tershouse. 

*Not infrequently, the employment exclusion is 
phrased “engaged in the employment”. 

*Cf. Campbell et al., v. American Farmers Mutual 
Insurance Company, 238 F.2d 284 (8 Cir., 1956) ; 
State Farm Mutual Automobile Ins. Co. v. Brooks 
et al., 136 F.2d 807 (8 Cir., 1943); Lumber Mu- 
tual Co. of N.Y. v. Stukes et al., 164 F.2d 571 (4 
Cir., 1947); Getlin v. Maryland Cas. Co., 196 F.2d 
249 (9 Cir., 1952); BoH. Passmore M. & R. Co. 
v. New Amsterdam Casualty & Surety Co., 104 F. 
2d 22 (5 Cir., 1939); Johnson et al., v. Aetna Cas- 
ualty & Surety Co., 104 F.2d 22 (5 Cir., 1939) ; 
Webb v. State Farm Mutual Automobile Ins. Co., 
151 F.Supp. 359 (D.C., W. Va., 1957); Hartford 
Acc. & Ind. Co. v. Hudson et al., 124 F.Supp. 666 
(D.C.Ky., 1954); Inland Mutual Ins. Co. v. Ellzey 
et al., 119 F.Supp. 748 (D.C.Fla., 1945); Francis v. 
Scheper, 326 Mich. 441,, 40 N.W.2d 214 (1949); 
I-L Logging Co. v. Mfgs. & Wholesalers Ind. Ex- 
change, 273 P.2d 212 (Ore., 1956) ;Rep. Cas. Co. v 
Obregon, 290 S.W.2d 267 (Tex., 1956); Vaughn v. 
Standard A.C. Co., 184 $.W.2d 556 (Tenn. App., 
1944); Elliott v. Behner, 96 P.2d 852 (Kans., 1939) ; 
and Southern Farm Bureau Cas. Ins. Co. v. Bohls, 
304 S.W.2d 534 (Tex.App., 1957); D’Addario v. 
American Automobile Ins. Co., 113° A.2d_ 361 
(Conn., 1955). 


presented the same basic factual situation, 
viz., that of an employee suffering bodily 
injury or death while being transported 
to or from work. 

It is my purpose to examine the con- 
flicting judicial attitudes which have de- 
veloped with respect to these “to or from” 
cases and to suggest a policy solution. 

Taking the cases generally, without re- 
gard to slight factual differences, three 
judicial attitudes are evident. These are: 
(1) the strict construction attitude; (2) 
the workmen’s compensation attitude; and 
(3) the merger attitude. 

1. The Strict Construction Attitude 

One judicial attitude toward “to or 
from” cases is illustrated by B. & H. Pass- 
more Metal & Roofing Co., Inc., v. New 
Amsterdam Casualty Co. in which, with 
respect to a roofer who was killed while 
returning from a job site to his employ- 
er’s shop at the close of the day in a 
truck belonging to his employer, the 
Tenth Circuit Court of Appeals held that 
the employment exclusion was not ap- 
plicable, although Oklahoma law (which 
controlled)‘ was perfectly clear that, had 
the Oklahoma Workmen’s Compensation 
Act been involved, the death would have 
been compensable as one arising out of 
and in the course of the deceased’s em- 
ployment. 

In reaching this result, the court con- 

‘147 F.2d 536 (10 Cir., 1945). 

‘The law of the state in which the policy is is- 
sued controls. Cf. State Farm Mutual Automobile 
Ins. Co. v. Brooks et al., 136 F.2d 807 (8 Cir., 
1943) ; Campbell et al., v. American Farmers Mu- 
tual Insurance Company, 238 F.2d 284 (8 Cir., 
1956) . 
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cluded that the phrase “engaged in the 
business”, as used in New Amsterdam’s 
employment exclusion, and the phrase 
“arising out of and in the course of his 
employment”, as used in the Oklahoma 
Workmen’s Compensation Act, had dif- 
ferent connotations and meanings, for: 


“* * * To the former [insurance con- 
tracts] the Supreme Court of Oklahoma 
has applied the rule of strict construc- 
tion and to the latter the rule of lib- 
eral construction.” 


With the question thus divorced from 
“to or from” Oklahoma workmen’s com- 
pensation cases, the court added: 


“* * * The word ‘engaged’ connotes 
action. In Barnett v. Mehchants’ Life 
Ins. Co., supra [87 Okl. 42, 208 P. 272], 
the court, in construing a clause in the 
policy ‘shall engage in military or na- 
val service in time of war,’ held that 
the word ‘engage’ denotes action and 
that it means to take part in by per- 
forming some duty.” 


Reversal of the ruling below followed: 


“* * * (W)e are constrained to hold, 


in the light of the Oklahoma decisions, 
that Little at the time of the accident 
was not ‘engaged in the business’ of 
Passmore.” 


An extreme version of this attitude is 
reflected by Francis v. Scheper,’ in which 
the Supreme Court of Michigan declined 
to exclude coverage in the case of a 
painter, compensated for travel time, who 
was injured while en route home at the 
close of the day, although his injury clear- 
ly would have been compensable under 
the Michigan Workmen’s Compensation 
Act as one arising out of and in the 
course of his employment. 


Not only did the court note that the 
act is liberally construed while insurance 
contracts are strictly construed, thus lay- 
ing aside “white horse” workmen's com- 
pensation cases, but it also added (strictly 
construing the policy) that, in order for 
the employment exclusion (“engaged in 
the employment”) to apply, the employee 
had to be injured while engaged in the 
work for which he was hired. 

One attitude then which has developed 
with respect to “to or from” cases under 
the employment exclusion is that, because 


5396 Mich. 441, 40 N.W.2d 214 (1949). 
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of the rules of construction applying to 
the writings in which they are contained, 
the phrase “arising out of and in the 
course of his employment”, or the phrase 
“engaged in the business”, as those phras- 
es are used in the employment exclusion, 
have a connotation and meaning different 
from that of the phrase “arising out of 
and in the course of his employment”, 
as that phrase is used in workmen’s com- 
pensation acts, so that whether coverage 
is excluded or extended depends upon 
what those phrases mean when strictly 
construed against the insurer, without re- 
gard to existing case law made in “to or 
from” workmen’s compensation cases. 


2. The Workmen’s Compensation 
Attitude. 


If the cases were approached with a 
view toward discerning majority and mi- 
nority views, it probably would be dis- 
covered that those exemplified by Lumber 
Mutual Cas. Ins. Co. of N.Y. v. Stukes, et 
al.,* and Campbell, et al., v. American Farm- 
ers Mutual Insurance Company’ represent 
the majority view. Approached otherwise, 
they represent the second of the three 
judicial attitudes to which I have referred 
—the workmen’s compensation attitude. 

The Stukes case presented practically 
the same factual situation as had been 
presented earlier in the Passmore case,’ 
in that a roofer was killed while being 
transported, at the close of the day, from 
a job site to his employer’s shop. How- 
ever, the Fourth Circuit Court of Appeals, 
unlike the Tenth Circuit Court, excluded 
coverage. In doing so, the court refused 
to distinguish between the phrase “en- 
gaged in the employment”, as used in the 
employment exclusion, and a comparable 
phrase in the South Carolina Workmen’s 
Compensation Act: 


“We are not impressed by the argu- 
ment that, because of what is said to 
be the attitude of South Carolina courts 
towards insurance policies, a person in 
South Carolina is to be held an em- 
ployee ‘engaged in the discharge of the 
duties of his employment’ for purposes 
of the Workmen’s Compensation Act, 
Code 1942, +7035-1 et seq., but not 
such an employee where an insurance 


"164 F.2d 571 (4 Cir., 1947). 

*238 F.2d 284 (8 Cir., 1956). 

‘Neither in the Stukes case nor in the Passmore 
case was travel time compensated. 











lore 





~- 





July, 1958 


policy is involved. There is no decision 
of the South Carolina courts to that 
effect; and in matters of this sort there 
is every reason why confusion in the 
law should be avoided. * * *” 


Having refused to make this distinc- 
tion, the court looked to relevant “to or 
from” South Carolina workmen’s com- 
pensation cases, and concluded: 


“* * * (T)here can be no question 


but that under the law of South Caro- 
lina he [the deceased] enjoyed the sta- 
tus of an employee engaged in the em- 
ployment at the time of the accident 
which resulted in his death. * * *” 


In the Campbell case, American Farm- 
ers Mutual Insurance Company insured 
Reorganized School District No. 1 of Gray 
Ridge, Missouri, covering a school bus. 
Campbell, a teacher employed by the 
School District, sustained personal in- 
juries when the bus, on which she was 
returning from the rural school where 
she taught to her home in Gray Ridge, 
upset. The bus was being driven by one 
McCoy, “a regular bus driver employed 
by the School District.” 

American instituted a proceeding to 
have declared its obligations with respect 
to a claim for bodily injury asserted by 
Campbell against the School District,’ rely- 
ing upon its employment exclusion 
(phrased “engaged in the employment’) 
to defeat coverage. Campbell, citing the 
Passmore case, relied upon the difference 
between “engaged in the employment”, 
as used in America’s exclusion, and “aris- 
ing out of and in the course of his em- 
ployment”, as used in the Missouri Work- 
men’s Compensation Act, to distinguish 
“to or from” Missouri workmen’s com- 
pensation cases. 

Dealing first with the Passmore case, 
the court noted that it represented a mi- 
nority view. Then, referring to the analo- 
gous workmen’s compensation cases, the 
court remarked: 


“*# # * (B)oth the Missouri courts 


and this court are in agreement in rely- 
ing upon Missouri workmen compensa- 
tion cases in determining when an em- 
ployee is engaged in his master’s em- 
ployment in situations similar to that 
which we are here concerned, and we 


*There also was a claim against McCoy, but it is 
not relevant to this inquiry. 


INSURANCE COUNSEL JOURNAL 


Page 303 


see no reason to depart from that re- 
liance.” 


And, following such cases, the court 
excluded coverage. 

As the Stukes and Campbell cases in- 
dicate, a second attitude which has de- 
veloped with respect to “to or from” 
cases under the employment exclusion is 
that the phrase “arising out of and in the 
course of his employment”, or the phrase 
“engaged in the employment”, as_ those 
phrases are used in the employment ex- 
clusion, have exactly the same connota- 
tion and meaning as the phrase “arising 
out of and in the course of his employ- 
ment”, or a comparable phrase, as _ those 
phrases are used in the workmen’s com- 
pensation acts, so that whether coverage 
is excluded or extended depends upon 
local law, usually made in “to or from” 
compensation cases.” 


In these jurisdictions, among which 
South Carolina,” Missouri,” Georgia,” 
West Virginia,” Florida,” Kentucky,” and 

“Generally speaking, “local law” is that a “to 
or from” injury or death is compensable if the 
right to transportation is given, either positively 
or inferentially, by the terms of the contract of 
employment. However, the answer is not always 
plainly apparent. Consider the following from 
Garbo v. P. M. Bruner Granitoid Co., Mo.App., 
249 S.W.2d 477, 479-180, quoted in the Campbell 
case: 

“*Generally speaking, an injury sustained by an 
employee while going to and from his work is not 
compensable for the reason that it may not be 
said to be an accident arising out of and in the 
course of his employment. In other words, the 
trip to and from one’s place of work is merely an 
inevitable circumstance with which every worker is 
confronted and which ordinarily bears no im- 
mediate relation to the actual services to be per- 
wee, * * © 

“*However, all this may be modified by circum- 
stances and situations * * * as * * * where, for 
instance, the work consists of an out-of-town job, 
or, if not an out of town job, is in any event to 
be done at a location so far removed from the 
homes of the employees as to make it expedient 
for the employer to furnish his employees with 
transportation to and from their work. * * *’” 

UlLumber Mut. Cas. Ins. Co. of N. Y. v. Stukes 
et al., 164 F.2d 571 (4 Cir., 1947) . 

“Campbell et al., v. American Farmers Mutual 
Ins. Co. 238 F.2d 284 (8 Cir., 1956). 

Johnson et al., v. Aetna Cas. & Surety Co., 104 
F.2d 22 (5 Cir., 1939). 

“Webb v. State Farm Mutual Auto Ins. Co., 151 
‘Supp. 359 (D.C. W.Va., 1957). 

*Jnland Mutual Ins. Co. v. Ellzey et al., 119 F. 
Supp. 748 (D.C.Fla., 1945). 

“Hartford A. & 1. Co. v. Hudson et al., 124 F. 
Supp. 666 (D.C.Ky., 1945). 
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Tennessee” may be numbered, the investi- 
gator must cover, and claims personnel 
must evaluate, such things as: (1) wheth- 
er travel time was compensated, either 
directly or otherwise; (2) the locale of 
the job with respect to the employer’s 
place of business; (3) the availability of 
other transportation; (4) the course of 
conduct on the part of the employee in 
using employer-furnished transportation; 
(5) the conversations or agreements, if 
any, between the employee and the em- 
ployer at the time of hiring as to trans- 
portation; and (6) the knowledge of the 
employer of the employee’s use of com- 
pany vehicles for to or from transporta- 
tion purposes. 

Occupying a position somewhere be- 
tween the Passmore and Francis cases, on 
the one side, and the Stukes and Camp- 
bell cases, on the other, is the recent case 
of Webb v. State Farm Mutual Automo- 
bile Insurance Company.” In the Webb 
case, plaintiff, a carpenter, was employed 
by the Board of Education of Mingo 
County, West Virginia, to work on a ru- 
ral school building. He was paid a month- 
ly salary for working 8 hours per day, 
5 days per week. There was no public 
transportation between plaintiff's home 
and the school building, a distance of 
approximately 32 miles; and the road be- 
tween Lenore [the town closest to plain- 
tiff’s home] and the school building was 
a “rather poor road, in part rock-based, 
in part a dirt road, and in part merely 
an abandoned railroad bed”. 

Plaintiff, when employed, was told that 
he could ride to and from work on a 
truck belonging to the Board of Educa- 
tion which daily was driven to the job 
with supplies. On one of the return trips, 
the truck ran off the road and plaintiff 
was injured. After obtaining a judgment 
against the driver of the vehicle, plaintiff 
proceeded against State Farm for satis- 
faction.” Since claim against an omnibus 
insured was involved, State Farm relied 
upon that portion of its policy which 
excluded coverage with respect to: 


“* * * any employee with respect to 
injury to * * * another employee of 


"Vaughn v. Standard A. & C. Co., 184 S.W.2d 
556 (Tenn.App., 1944) . 

8151 F.Supp. 359 (D.C.W.Va., 1957). 

”The opinion does not indicate that claim was 
made against the School District, State Farm’s 
named insured, perhaps because there was work- 
men’s compensation coverage. 
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the same employer injured in the course 
of such employment in an accident aris- 
ing out of the maintenance or use of 
the automobile in the business of such 
employer.” 


Comparing plaintiff to the school teach- 
er in the Campbell case, the court ex- 
cluded coverage. However, this reserva- 
tion was noted: 


“* * * The Eighth Circuit held in 
the Campbell case that such people are 
‘engaged’ in their employer’s business; 
but this Court does not need to go that 
far in holding that plaintiff was acting 
‘in the course of his employment’ when, 
with the knowledge and acquiescence 
of his employer, he was riding home in 
the truck provided by the employer.” 


It thus appears that, in some jurisdic- 
tions, an employee going to or coming 
from work in a vehicle belonging to his 
employer may be “in the course of his 
employment” but not “engaged” therein.” 


3. The Merger Attitude. 


Yet another attitude has developed with 
respect to “to or from” cases under the 
employment exclusion. This attitude, 
which may be called the merger attitude, 
is reflected by I-L Logging Co. v. Mfgs. 
& Wholesalers Ins. Exchange,” decided by 
the Supreme Court of Oregon. In _ the 
Logging Company case, several loggers 
were injured, and some were killed, when 
a vehicle on which they were returning 
from the work area to the camp went 
out of control, plunged over an embank- 
ment and overturned. The loggers were 
not compensated for travel time; but the 
evidence disclosed that, because of dis- 


*In the Family Automobile Policy the phrase 
“in the course of his employment” is used in the 
employment exclusion applicable to the named 
insured and in the co-employment exclusion ap- 
plicable to an omnibus insured. However, under 
older policies, where the phrase “course of em- 
ployment” was used in the co-employee clause and 
where the phrase “engaged in the employment” 
was used in the employment exclusion applicable 
to the named insured, in those jurisdictions where 
this difference in terminology is regarded as sig- 
nificent the result could have been the extending 
of coverage with respect to an omnibus insured 
and the excluding of coverage with respect to the 
named insured, even though the liability of the 
named insured was vicarious only, e.g., where an 
employee driving a vehicle of his employer negli- 
gently injured a co-employee riding therein to or 
from work. 

7273 P.2d 212 (Ore., 1956) . 
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tance and terrain, the logging companies 
considered such company vehicles, called 
“crummies”, essential to the logging busi- 
ness. The road on which the mishap oc- 
curred was a private road belonging to 
the logging company. 

Contronted with this situation, present- 
ed by Manufacturers’ declaratory judg- 
ment proceeding, the court would not dis- 
tinguish between the phrase “engaged in 
the employment”, as used in Manufactur- 
ers’ employment exclusion, and the phrase 
“arising out of and in the course of his 
employment”, as used in the Oregon 
Workmen’s Compensation Act, saying: 


“We have encountered no decision 
which endeavors to disclose any differ- 
ence in the meaning between ‘engaged 
in the employment’ and ‘arising out of 
and in the course of his employment.’ 
The practical affairs of life, according 
to our belief, would gain nothing of 
consequence if a court should under- 
take to discover a difference in the con- 
notation of those two groups of words. 


* * * The difference is one of judicial 
ae. 


Neither would the court distinguish 
between them because of the character of 
the writings in which they were con- 
tained: 


“Our analysis of B. & H. Passmore 
Metal & Roofing Co. v. New Amster- 
dam Casualty Co., supra, and Lumber 
Mutual Casualty Ins. Co. v. Stukes, 
supra, has persuaded us to the reason- 
ing employed in the latter. We recog- 
nize as Judge Phillips pointed out, that 
insurance policies, especially their ex- 
clusion clauses, must be strictly con- 
strued against the insurer and _ that, 
since workmen’s compensation legisla- 
tion is remedial in character, it must be 
liberally construed in favor of the work- 
ing man. But when all of that has been 
done, the fact remains that policies such 
as the one before us are intended to 
grant employers no protection for in- 
juries to their employees. * * *’* 
=Compare Geltin v. Maryland Cas. Co., 196 F.2d 

249, an earlier case arising in Oregon under a 
policy issued in Texas, in which the court, since 
the conflicts question was not discussed in the 
parties’ briefs, did not emphasize the law of either 
state. Of interest, however, is the court’s remark 
that: “We should set aside at once the various 
cases involving workmen’s compensation acts in 
which courts have found that injuries to employees 
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Having thus elected between the exist- 
ing attitudes, the court then expressed 
its own: 


“* * * (T) he controlling issue is: at 
what point does an employee lose his 
identity as such and become absorbed 
in the general public. Until he has cast 
off his role as an employee and become 
merged in the general public, the policy 
affords his employer no _ protection 
against mishaps which may befall him.” 


And, with respect to the facts before it, 
the court concluded that the loggers had 
not yet become merged with the general 
public, for: 


“* * * As long as the men were upon 
the plaintiff's log truck road they were 
subject to the hazards of their daily 
work. * * * (T)here was no practical 
way in which they could escape the 
hazards of the crummies and none in 
which they could avoid the log truck 
road. * * * While they were being 
transported upon the log truck road 
they were exposed to dangers which the 
public did not encounter, for the mem- 
bers of the public were excluded from 
that road.” 


The third view then which has develop- 
ed with respect to “to or from” employ- 
ment exclusion cases is that, without re- 
gard to the exact wording of the exclu- 
sion, and perhaps without regard to anal- 
ogous workmen’s compensation cases, 
whether coverage is excluded or extend- 
ed depends upon the extent to which 
the employee, when injured or killed, 
has become merged with the general 
public. 


Conclusion 


Such are the conflicting judicial atti- 
tudes which have developed with respect 
to “to or from’ employment exclusion 
cases. It would be difficult to suggest that 
one is correct and that the others are 
erroneous, even if such would serve a 
useful purpose, for there is merit in each 
of them. 

What strikes me as significant is the 
fact that these conflicting attitudes exist. 
For, so long as they do exist, mere stan- 





going to or returning from work arose out of and 
in the course of their employment. These cases in- 
volve the entirely justifiable effort on the part of 
the courts to bring cases under coverage of the 
compensation act. They are not in point here.” 
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dardization of language cannot achieve 
uniformity of coverage. Neither can the 
peculiar circumstance that the same policy 
provides less coverage in one state than 
in another be eliminated. 

In view of the fact that so many of 
the cases which have arisen under the 
employment exclusion have involved “to 
or from” situations, and in view of the 
fact that the incidence of these cases is 
increasing,” it would seem that the prac- 
tical thing to do is to deal with the “to 
or from” question in a specific manner. 

If the real intent is to exclude the “to 
or from” hazard from the automobile lia- 
bility policy, then the employment ex- 
clusion should so state. For example: 


“* * * to bodily injury or to sick- 
ness, disease or death to any employee 


*This is attributable, at least in part, to the 
growing use of the declaratory judgment proce- 


dure. 
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of the insured arising out of and in 
the course of (1) domestic employment 
by the insured, if benefits therefor are 
in whole or in part either payable or 
required to be provided under any 
workmen’s compensation law, or (2) 
other employment by the insured. For 
purposes of sub-division (2) of this 
exclusion, bodily injury, sickness, di- 
sease or death suffered by an employee 
of the insured while en route to or 
from work shall be deemed to have 
arisen out of and in the course of his 
employment.” 
Of course, if the real intent is otherwise, 
the word “not” could be added. Only in 
this way can uncertainty be avoided, can 
conflict be eliminated and can the whole 
“to or from’ problem be solved in such 
manner that certainty and uniformity 
will result. 


Cumulative Liability Trends 


HERBERT E. Story* 
Omaha, Nebraska 


N 1949, an able writer on the subject of 
I this paper stated that at about the turn 
of the century, the perplexing question of 
cumulative liability was presented to the 
courts on many occasions and some of 
them, relying upon the rule of liberal con- 
struction of surety contracts, held that such 
contracts, providing for the payment of an 
annual premium, created a cumulative lia- 
bility. The impact of these decisions caused 
the surety companies to write into their 
contracts additional provisions seeking to 
protect them against cumulative liability. 
During the next fifteen or twenty years, 
litigation involving these limited contracts 
established the rule that where the contract 
or the renewal certificate showed an intent 
for a continuing contract, the surety would 
not be held for a cumulative liability. From 
that time on until about ten years ago, the 
companies were fairly successful in main- 
taining their position but trouble was soon 
to develop on another form of fidelity cov- 
erage. 

The difficulty was to concern bonds re- 
quired by law or regulation and the reason 


*Of the firm of Story, Pilcher & Howard. 


for the change can best be illustrated by 
the following quotation from an article 
which appeared in the Insurance Counsel 
Journal for January, 1949. The author 
said: 


“In my humble opinion, the courts 
have placed sufficient markers to warn 
the sureties of reefs and, where they con- 
trol the wheels, trouble can be avoided 
but where the form of the bond is pre- 
scribed by statute or by departmental 
regulations, only a revision of the statute 
or of the regulation will give the desired 
results.” 


The statement has been proven correct 
and today, as a matter of record, most liti- 
gation now concerns contracts required by 
law or regulation, more commonly known 
as statutory bonds. 

Before entering into a discussion of the 
trend of the law over the past ten years, it 
may be well to define the term “cumulative 
liability” for those unacquainted with the 
subject matter of this paper. 

“Cumulative” has been defined as form- 
ed or being enlarged by additions. The 
meaning of “liability” is too well known to 
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insurance attorneys to require any defini- 
tion. Putting the two definitions together 
and applying the combined meaning to fi- 
delity contracts, we arrive at the simple 
statement: does the periodic payment of 
premium on a fidelity bond create a series 
of separate independent contracts or does 
the original contract remain unaffected by 
the method of premium payment and con- 
stitute but a single and continuing con- 
tract? 

It would seem that a determination of 
the question of whether a single contract, 
or a series of contracts, was created should 
be a simple uncomplicated one, easy of de- 
cision. ‘The courts, however, have experi- 
enced great difficulty in arriving at con- 
sistent decisions and the divergent views 
have not at this time reached any common 
meeting ground. Decisions of the state 
courts have generally been few and unim- 
portant since most litigation involving 
surety companies finds its way into the 
Federal courts. 

Before considering the cases decided by 
the Federal courts, we will take a quick 
look at some of the decisions of the State 
courts beginning with the year 1948. To go 
back beyond that date would only rework 
ground already cultivated to perfection by 
prior writers on this subject. 

The Court of Common Pleas in City of 
Philadelphia v. Toner, et al., decided Feb- 
ruary 23, 1949, relied upon Aetna Casualty 
and Surety Company v. Commercial State 
Bank, 13 F. 2d 474 (D. C. Ill), and held 
that a bond covering a clerk in a hospital 
created a cumulative liability and the sure- 
ly was liable for the penalty of the bond 
for each year the premium was paid. The 
bond was written for three years and the 
loss occurred in two of the three years and 
exceeded the penalty in each of those years. 

The court distinguished Bradley v. Fi- 
delity and Casualty Company of New York, 
141 Pa. Supp. 85, by stating the bond in 
that case provided that the aggregate lia- 
bility should not exceed a_ specified 
amount. Such a provision did not exist in 
the case under consideration and the court, 
relying upon that often used argument that 
to allow other than for a cumulative lia- 
bility would be to deny the city anything 
of value for the premium paid after the 
loss had already exceeded the penalty of 
che bond, held against the surety for an 
amount twice the penalty expressed in the 
bond. 

The Court of Civil Appeals of Texas in 
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Great American Indemnity Co. v. State, 
229 S.W. 2d 850, decided in 1950, consider- 
ed the question of cumulative liability in a 
case involving an action upon a statutory 
bond covering the acts of a secretary-treas- 
urer of the Board of Nurse Examiners. The 
bond was issued on March 10, 1932 and 
provided coverage for one year on and af- 
ter the date of issue. The coverage was con- 
tinued by a certificate each year from 1933 
to 1947. The certificate contained the fol- 
lowing provision: 


“This certificate is issued and accept- 
ed with the distinct understanding that 
the liability of the Great American In- 
demnity Company shall under no cir- 
cumstances be cumulative, and that its 
liability shall in no event exceed the 
amount of the bond described above.” 


The court held that when the bond con- 
tained no provision for renewal or continu- 
ation after the expiration of the term ex- 
pressed in the bond, the payment of a 
premium to cover another period of time 
created a new and independent contract. 
As to the provision against cumulative lia- 
bility, as expressed in the certificate of con- 
tinuation, it was stated it must be inter- 
preted to mean that liability is limited to 
the one-year period specified in the certifi- 
cate to the amount stated in the original 
bond, and that such liability would not 
attach for any prior or subsequent defaults. 


In an action to determine liability on a 
guardian’s bond, Jn re Rising, 112 N. Y. S. 
2d 349, the court held against cumulative 
liability on the basis of a determination 
of the intent of the parties. The court said 
that by reason of the fact the penalty re- 
quired by statute was dictated by the value 
of the property under the control of the 
guardian, and since the period of coverage 
was indefinite and existed until the guar- 
dian was discharged as provided by law, 
the parties intended the liability to be con- 
tinuous and the surety was liable for only 
the single penalty expressed in the bond. 

A bond, in the penal sum of $1,000, given 
for one year in 1950 and renewed in 1951 
by a realtor as required by statute was held 
to create a cumulative liability in Rose v. 
Kelsey, et al., Ohio App. 118 N.E. 2d 213. 
The license of the realtor was renewed each 
year and the bond was given to protect 
the public against loss by reason of his un- 
lawful acts. The surety offered in evidence 
a certified copy of a transcript of a judg- 
ment rendered in 1950 and contended it 
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had no liability for the loss in 1951 since 
the penalty of the bond had been exhaust- 
ed by the prior loss. 

The court said: 


“The purpose (of the bond) would 
seem to have the public protected by in- 
demnity of $1,000 at all times which pur- 
pose would not be served by a bond, the 
full extent of the liability of which has 
been exhausted.” 


It will be noted that three out of four 
of the cases cited involved bonds required 
by statute, lending support to the state- 
ment that where the surety companies can 
protect themselves against cumulative lia- 
bility, they do so, but when the bond pro- 
visions are set by law, they are at the mercy 
of the law makers. 

Once again let us return to the year of 
1949 to pick up the subject and its treat- 
ment by the federal courts. Due to the vari- 
ance in the provisions of the bonds in- 
volved in the litigation, the decisions are 
far from uniform on the question. First one 
court, and then another, has grasped at 
some statement in the bond or in the law 
requiring it, to justify its position on one 
side of the question or the other. 

A wide open split on bonds of similar 
terms and provisions originated with the 
decision in United States v. American Sure- 
ty Co., 172 F. 2d 135, (C.A. 2), which af- 
firmed a judgment against the surety by 
the United States District Court for Con- 
necticut. 

This case, decided by a divided court, 
involved an action on a bond in the 
amount of $2,000 given by a postal clerk as 
provided by 39 U. S. C.A. Sec. 132. The 
bond was dated October 26, 1935 and had 
no stated period of duration. Each year 
subsequent to 1935, and through the year 
1944, the annual premium was paid by the 
clerk. The bond was on a printed form as 
prescribed by the Post Office Department. 

In 1944, it was discovered that the clerk 
had been guilty of a series of embez- 
zlements beginning in 1935 and totaling 
about $8,000. After deducting the amount 
of the recovery from the clerk, the net loss 
amounted to $3,865. The loss in any one 
year the bond was in force did not exceed 
the expressed penalty of $2,000. The surety 
admitted its liability for $2,000 and ten- 
dered that amount into court. The govern- 
ment, however, contended it was entitled 
to recover the entire loss. The district court 
(77 F. Sup. 318) agreed with the gov- 
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ernment’s contention and entered judg- 
ment for the full amount. 

The appellate court, in stating the issue 
said: 


“The question whether the penalty is 
cumulative, as asserted by the plaintiff 
or merely continuous, as contended by 
the defendant remains one of difficulty.” 


Since there were no cases directly in 
point, the court stated that it must proceed 
in the light of the contract against its back- 
ground aided by the incomplete analogy of 
other cases involving comparable wording. 

The court disposes of the first argument 
advanced by the surety by stating that the 
amendment to 6 U.S.C.A. Sec. 3, in 1928, 
providing for the renewal of the bond by 
the payment and ‘acceptance of the prem- 
ium, was for the purpose of eliminating un- 
economical and unnecessary renewal pro- 
cedure and should be limited to the stated 
purpose and not to limit the liability as 
contended for by the surety. 


The court next considered the effect of 
6 U.S.C.A. Sec. 15, which provides for a 
deposit of government securities in lieu of 
the filing of a bond. The surety contended 
that since a deposit of securities was not 
required each year, there was no reason to 
believe that the statute required a bond 
cumulative as to penalty. After stating 
there was no administrative practice , to 
throw light on the subject since no one had 
ever deposited securities in lieu of a bond, 
the court concluded the deposit provision 
did not limit the force of the requirement 
for an annual additional premium. 


In answering the argument of the surety 
that a continuing form of bond obviates 
the necessity for proving the particular pe- 
riod in which the defalcation took place, 
the court said that such a detail of proof 
could hardly affect the real need of a right 
to collect the penalty of the bond for each 
year in which a defalcation occurred. 

The court stated that those cases in 
which certain language was used which 
clearly negatived cumulative liability were 
not in point since no provision of a similar 
nature existed in the bond given to the 
government. Where the language of the 
bond was more general, it was stated that 
those courts holding for the continuous the- 
ory stress the absence of specific provisions 
for termination and renewal and the fact 
the bond was given for an indefinite term. 
In replying to the contention that a bond 
was like a term life insurance policy, the 
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court thought the analogy unpersuasive 
since that while it is true a man has but 
one life a postal clerk has many opportuni- 
ties to commit an embezzlement. 

Further, it was stated that the courts 
holding for cumulative liability seem to be 
more impressed with the practical consid- 
eration that the premium payment for each 
year must buy something in the way of 
protection. The fact that the bond was on 
a form prescribed by the government did 
not create enough doubt to call for a con- 
struction against it. 

In concluding the court said, 


“The substantial and controlling point 
is that an annual premium was required 
and paid in the expectation of the ob- 
vious protection which that should af- 
ford.” 


In passing, I fail to find any evidence of 
“the expectation” existing prior to the loss, 
but there is no doubt it did exist when it 
was found the amount of the loss exceeded 
the expressed penalty of the bond. 

The dissenting judge, relying on the fact 
the bond was on a form prescribed by the 
government, stated that he felt the terms 
of the bond and the relevant provision of 
the statute indicated a continuing and not 
an annually cumulative liability. 

The dissenter, continuing said, he was 
unable to accept the proposition that it 
was consistent to accept a deposit of securi- 
ties from one and to demand a bond giving 
cumulative liability from another. In con- 
cluding, the dissenter stated he felt the 
rule in Montgomery Ward v. Fidelity And 
Deposit Co., 162 F. 2d 264 (C. A. 7) 
should be followed along with the dictum 
in Brulator v. Aetna Casualty and Surety 
Co., 80 F. 2d 834 (C. A. 2). 

Certiorari was denied in 337 U. S. 930. 

The provisions of a blanket position 
bond, the subject of litigation in the case of 
Columbia Hospital v. United States Fidel- 
ity and Guaranty Co., 188 F. 2d 654, (C. 
A.-D. C.) was held to create a continuing 
rather than a cumulative liability by a di- 
vided court. 

The bond was. written in 1942 in con- 
sideration of an annual premium and was 
to remain in force until cancelled. It pro- 
vided in part as follows: 


“That the term of this bond begins with 
the 17th day of March, 1942, standard 
time at the address of the Insured above 
given, and ends at 12 o'clock night, stan- 
dard time as aforesaid, on the effective 
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date of the cancellation of this bond; and 
the payment of annual premiums during 
such term shall not render the amount 
of this bond cumulative from year to 
year.” 


The premium was billed annually until 
1946 when the bond was extended for a 
three-year period by a rider which amend- 
ed certain provisions having reference to 
the premium, period of coverage, etc. 

In 1948, it was discovered that a book- 
keeper had embezzled funds in excess of 
the penalty of the bond over a period of 
four years. The surety admitted liability 
for $5,000 and no more. Suit was then 
brought in the United States District Court 
for the District of Columbia and both par- 
ties eventually moved for summary judg- 
ments. 

Brieflly stated, the contentions of the 
obligee were: 


(a) The surety is liable in the maximum 
sum of $5,000 for each twelve-month pe- 
riod. 

(b) The obligee was entitled to a return 

of the premium for the period from 1946 

to 1949 since the coverage was exhausted 

by the loss in 1945. 

(c) The premium bills or other docu- 

ments established separate and distinct 

contracts for each year, with a maximum 
liability of $27,500. 

The court found the bond contained a 
provision establishing a continuing term, 
an express provision against the cumula- 
tion of liability, and a rider, a part of the 
bond, which stated in several different ways 
that the liability was not cumulative. 

The district court granted the defend- 
ant’s motion for summary judgment and 
limited the recovery against the surety to 
$5,000. 

After reviewing all the cases involving a 
consideration of the question, the majority 
of the appellate court concluded that the 
contract provisions could not be construed 
as urged by the obligee and that the judg- 
ment of the district court should be affirm- 
ed. 

The dissenting judge, in a_ strongly 
worded opinion, stated he could not agree 
with the contention that although the pen- 
alty of the bond was exhausted in 1945, 
the bonding company was within its rights 
in collecting for periods for which there 
was no protection granted by the bond. 
As for the provisions in the bond, and the 
rider, negativing cumulative liability, the 
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dissenter stated that such provision simply 
means that the coverage on years when 
there was no loss could not be carried over 
to losses in subsequent years in excess of 
$5,000. 

A fidelity bond, in form prescribed by 
statute, covering the acts of a disbursing 
agent for the army, was considered in Unit- 
ed States v. Maryland Casualty Co., 129 
F. Sup. 45 (D. C. Md.) by Judge Chest- 
nut, sitting without a jury. 

The factual situation involved was the 
usual one presented in this type of litiga- 
tion where it is attempted to impose a lia- 
bility on the surety in excess of the penalty 
expressed in the bond. 

In passing on the — of the inter- 
pretation of the bond, the court stated it 
could find no ambiguity in light of the pro- 
visions and the statutory requirements for 
the bond. 


As for the contention that the bond con- 
stituted a series of separate contracts, the 
court cited with approval Leonard v. Aetna 
Casualty and Surety Co., 80 F. 2d 205, 
decided by the Fourth Circuit, and stated 
that it involved a similar situation. The 
court stated the decision in United States 
v. American Surety was against the modern 
trend of authority and that the decision 
upon which it was based, Aetna Casualty 
and Surety Co. v. Commercial Bank, 13 
F. 2d 474 (E.D. Ill.), was in effect over- 
ruled by the Seventh Circuit in the case of 
Montgomery Ward v. Fidelity and Deposit, 
162 F. 2d 264 (C.A. 7). 

The court further stated it could find 
nothing in the provisions of 6 U. S. C. A. 
Sec. 3 from which it could be inferred that 
Congress intended that a bond, cumulative 
in penalty, be filed. 

In concluding, the court quoted the fol- 
lowing from Judge Swann’s dissenting 
opinion in United States v. American Sure- 
ty, 

“The authorities * * * illustrate the rule 
that, where the bond is for an indefinite 
term, the date it begins to run being the 
only date given, the fact that the prem- 
iums were paid annually does not make 
the relation a series of separate yearly 
contracts.” 


An appeal was taken by the government 
to the Court of Appeals, Fourth Circuit, 
but it was subsequently dismissed before 
decision. It is said that the Solicitor Gen- 
eral withdrew the appeal for the reason 
that he anticipated the circuit court might 
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affirm the judgment and the Supreme 
Court would refuse a writ of certiorari be- 
cause Congress, by legislation in 1955, had 
ended any future use of the bond form 
involved in the case. 

An unreported opinion, Great American 
Indemnity Co. v. McGrath, Civil Action 
No. 4408-53, was filed by Judge Holtzoff 
of the United States District Court for the 
District of Columbia in 1955 holding in 
favor of the surety on a bond given to the 
Real Estate Commission of the District of 
Columbia. 

It was held that in the absence of any- 
thing on the face of the bond to the effect 
it shall be cumulative or anything limiting 
the term, it was a single bond for an indef- 
inite term. 

The court, after considering the authori- 
ties against cumulative liability, referred to 
United States v. American Surety and re- 
fused to follow the reasoning therein con- 
tained. 

No appeal was taken from the judgment. 

For the second time, litigation involving 
a bond covering a postal employee is now 
before the Court of Appeals for the Second 
Circuit in United States v. Fidelity and 
Deposit, et al., 153 F. Supp. 848, an appeal 
from the District of Vermont. 

The action filed on December 28, 1954, 
was against four surety companies for a 
loss of approximately $85,000 due to a se- 
ries of embezzlements committed by a clerk 
in the Post Office Department. Since the 
loss exceeded the penalties of the bonds 
covering the clerk, considered either on a 
continuing or cumulative basis, the sureties 
on the bonds of the postmaster were also 
joined. 

The factual situation presented is, once 
again, typical of all cases in which the 
question of cumulative liability has arisen. 

Before trial, the Fidelity and Deposit 
filed interrogatories seeking to secure the 
following and similar information: 


Do the records of the Post Office Depart- 
ment disclose any claims against corpor- 
ate sureties during 1938, in which the 
established loss or embezzlement was in 
excess of the penalty stated in the bond? 


Did the Post Office Department in any 
such case, * * * *, make demand for a 
sum in excess of the penalty stated in the 
bond from any corporate surety? 


Did the Postmaster or the United States 
of America, or any one acting on behalf 
of either of them, assert, during 1938, an 
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interpretation that any bond, like that 
here involved, provided for cumulative 
liability? If so, attach official document 
asserting such claim. 


The interrogatories were objected to and 
the trial judge in ruling upon the objection 
said: 


“Since the objected questions have no 
relevance upon custom and usage but do 
have relevance to the interpretation 
placed upon the contact by the plaintiff, 
it is hereby ordered that the plaintiff 
answer all objected questions, but only 
insofar as they relate to the defendant 
under the same form of surety bond. 
Plaintiff need not answer these interro- 
gatories affecting the relationship of the 
Post Office Department in any claims 
against corporate sureties other than its 
dealings with defendant Fidelity and De- 
posit Company of Maryland.” 


Finally the interrogatories were answered 
in the negative but at that time the parties 
had already entered into a stipulation cov- 
ering the subject matter of the interroga- 
tories. The stipulation concerned the mak- 
ing of claim by the government in excess 
of the stated penalties in other cases, the 
absence of official documents and rulings 
interpreting the bond provisions, and va- 
rious other facts. 

At the trial, evidence was offered by way 
of the testimony of an official of the Fidel- 
ity and Deposit Company to show a course 
of dealings with the government on other 
claims based upon the same type of bonds. 
The testimony showed that on three spe- 
cific occasions the government accepted the 
penalties named in the bonds in full set- 
tlement of established losses in excess of 
the penalties. 

The trial judge, however, in passing on 
the stipulated facts, as to custom, usage and 
interpretation, ruled them immaterial. 

The court concluded by saying: 


“Furthermore, there is precedent estab- 
lished by the Second Circuit Court of 
Appeals holding that these bonds create 
a cumulative liability and not a continu- 
ing one. In United States v. American 
Surety Co. of N. Y., 2 Cir., 172 F. 2d 135, 
7 A.L.R. 2d 940, Judge Clark, in a case 
very similar to this one, handed down a 
carefully reasoned opinion holding that 
there is cumulative liability on such 
bonds. With this I concur, and so hold 
here.” 
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Judgment was entered against the Fidel- 
ity and Deposit for $37,500, against Unit- 
ed States Fidelity and Guaranty for $17,- 
500, and against Century Indemnity Co. 
for $3,877.19 after giving that company 
credit for funds already paid into court. 
The Maryland was dismissed and its de- 
posit of $5,000 was ordered returned. 

All the defendants, with the exception 
of the Maryland, appealed from the judg- 
ments. The appeals are now pending in 
the Court of Appeals for the Second Cir- 
cuit but only insofar as the Fidelity and 
Deposit and the United States Fidelity and 
Guaranty Co. are concerned, as the Cen- 
tury has dismissed its appeal. 

From a reading of the brief of Fidelity 
and Deposit, joined in by the United States 
Fidelity and Guaranty, it appears the fol- 
lowing questions are involved bearing di- 
rectly upon the subject of this paper: 


1. Is the bond of Fidelity a single pen- 
alty obligation or is the liability cu- 
mulative? 

2. If liability is held to be cumulative, 
does it accumulate annually or quad- 
rennially? 

In presenting arguments on the first 
point, it is stated that the bond is on a 
form ._promulgated and printed by the gov- 
ernment and therefore any ambiguity must 
be resolved against the government. Atten- 
tion is called to the lack of evidence of any 
intention to make the bond cumulative as 
to penalty. Strong arguments are made as 
to the effect of 6 U.S. C. A. Sec. 15 provid- 
ing for the deposit of securities in lieu of a 
bond and it is stated that had the clerk 
deposited securities, the recovery would 
have been limited to the amount deposited. 
It is also argued that the government’s po- 
sition is not made more strong by reason 
of the fact the clerk paid the premiums for 
coverage which was already exhausted in- 
solar as the penalty was concerned. 

As can be readily appreciated, Fidelity 
expended much space and effort in show- 
ing that while it is admitted that United 
States v. American Surety Company, con- 
struing the same type of bond, is controll- 
ing, the record includes evidence on the 
following matters not found in the Amer- 
ican Surety case: 


1. There was no evidence of custom 
and usage. 

2. There was a lack of proof of the in- 
terpretation of the bond provision by 
the parties. 
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As for the second question—that if the 
bond is held to be cumulative does it ac- 
cumulate annually or quadrennially—ref- 
erence is made to 6 U. S. C. A. Sec. 15 
which provides for the renewal of bonds of 
government personnel every four years. 

The views of Fidelity’s attorneys can best 
be summed up by the following quotation 
from the brief: 


“Let us sum up our views. We believe 
that we now have filled out the barren 
spots of the record which were so appar- 
ent in the American Surety case, and pro- 
vided a different record than was pre- 
sented to this Court in that case. Hence 
this Court is not bound by its earlier 
decision; and a different conclusion 
would not violate the rule of stare de- 
cisis. Every decision must be considered 
in the light of the facts upon which it is 
based; and where the facts are dissimilar, 
a prior decision is not a controlling or 
binding authority. 


“We do not seek to reargue the Ameri- 
can Surety case, however much we may 
disagree with the majority opinion. We 
believe that we have shown that there 
are additional facts here which would 
have induced this Court to render a dif- 
ferent decision in the American Surety 
case if they had been a part of the rec- 
ord. This possibility was recognized in 
the majority opinion in that case.” 


The brief of the government relied large- 
ly upon the opinion in American Surety 
and denied the materiality of the facts con- 
cerning custom, usage and interpretation 
by stating no official could waive the rights 
of the government under the contract and 
the law. 


In its reply brief, Fidelity asserted it is 
not suggested that a government official 
could waive the rights of the government, 
but it does assert that the opinion of the 
Post Office officials and of the surety com- 
panies over a period of twenty years is 
persuasive as to the real meaning of the 
contract prepared by the government. 

The appeal, I am advised, was argued on 
February 17, 1958, so that by the time this 
paper appears in print, an opinion will 
probably have been filed. 

The surety companies have not fared too 
badly over the past ten years in their at- 
tempts to establish the principle of continu- 
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only decision of importance’ adverse to 
their contention is that of the Second Cir- 
cuit in United States v. American Surety 
Co. A decision in United States v. Fidelity 
and Deposit favorable to the sureties would 
practically eliminate the conflict on the 
subject. No federal court has seen fit to 
follow the decision in American Surety and 
the reasoning contained therein has been 
criticized and disapproved by several 
courts. On the other hand, the federal 
courts, on several occasions, have approved 
the rule in Leonard v. Aetna Casualty and 
Surety Co. and supporting decisions. 

To summarize, the majority rule, as sta- 
ted by many writers and judges, is that 
where the bond is for an indefinite term, 
the date it begins to run being the only 
date given, the fact the premiums are paid 
annually does not make the relation a se- 
ries of separate yearly contracts. 


The minority rule, supported principally 
at this time by United States v. American 
Surety, is that where the bond has no stated 
period of duration and is renewed annual- 
ly by the payment of a premium and con- 
tains no express limiting provisions, the 
penalty of the bond is cumulative and the 
surety is liable up to the amount of the 
penalty expressed in the bond for each pe- 
riod of renewal. 


The conflict on the question has been of 
much concern to the surety companies and 
has caused great difficulty in evaluating 
claims and establishing reserves. As a prac- 
tical matter, in one jurisdiction the liabil- 
ity of the surety may be limited to the 
single penalty set forth in the bond while 
in another jurisdiction, the liability may 
be an amount equal to the single penalty 
multiplied by the number of renewals. Bar- 
gains should be not limited by jurisdic- 
tional lines and what one pays for coverage 
in Maryland should buy the same coverage 
in Connecticut or Vermont. 

As for what the future holds for the sub- 
ject of this paper, I can but restate the 
prophecy made almost ten years ago that 
litigation in the future will chiefly concern 
bonds required by statute and regulation. 
There is no doubt that the decisions favor- 
able to the sureties will draw attention 
from the legislators and rule makers and 
attempts will be made to impose cumula- 
tive liability on sureties. In preparing con- 
tracts, generally free of statutory regulation 
as to penalty, sureties will have to exer- 


ing rather than cumulative liability on fi-Ascise great caution as the court will, as they 
delity bonds. As a matter of record, theffhave already done in several instances, find 
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some way around any limitation of liabil- 
ity. 
The amendment to 6 U. S. C. A. Sec. 14, 
providing for blanket and schedule form 
bonds, will bring new problems before the 
courts in litigation involving the bonding 
of government personnel. For a discussion 
of the changes and the problems likely to 
be presented I refer to an article by Paul 
E. Beam which appeared in the issue for 
January, 1957, of the Insurance Counsel 
Journal. However, due to the government’s 
apparent inability to promptly discover 
losses, it is evident that litigation involv- 
ing the old form of bond will be before 
the courts for the next twenty-five years. 
In concluding, I wish to state that I do 
not profess to be an expert on the subject 
of this paper but I do hope my efforts will 
be of some interest and help to those hav- 
ing only a passing acquaintance with the 
subject. I also wish to express my sincere 
thanks to those who aided and assisted me 
in gathering the material for this paper 
and especially the attorneys appearing in 
United States v. Fidelity and Deposit. 
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For those interested in pursuing the sub- 
ject further, I refer them to the following 
sources of information: 


The Liability of Successive Sureties, with 
Particular Reference to Continuous 
Form Bonds—Section of Insurance Law, 
A. B. A. 1939-40 page 320—R. P. Wise- 


carver 


Surety and Fidelity Pertaining to Public 
Official Bonds—Section of Insurance 
Law, A. B. A. 1941-42, page 176—J. S. 
White 


Cumulative Liability on Fidelity Bonds 
—Insurance Counsel Journal Vol. XVI, 
January, 1949, page 10—G. L. Reeves 
Cumulative Liability under Surety Bonds 
—Section of Insurance Law, A. B. A. 
1951, page 95—E. Vernon Roth 


Government now Furnishes Blanket or 
Schedule Bonds—New Trends and Pro- 
cedure—Insurance Counsel Journal Vol. 
XXIV, January, 1957, page 66—Paul E. 
Beam 7 A. L. R. 2d—946 to 990. 


Designation of Documents Under Rule 34 


CHARLES N. RONAN* 
Phoenix, Arizona 


T ONE TIME or another it has un- 

doubtedly been the experience of 
counsel representing an insured, to be 
served a motion by plaintiff's counsel un- 
der Rule 34, Federal Rules of Civil Pro- 
cedure, or a similar state discovery statute 
or rule of court. The request is usually 
that defendant produce for inspection and 
copying all written statements taken from 
every person who was, or claims to have 
been, a witness to the accident; all memo- 
randa in the possession, custody or control 
of the defendant purporting to set forth 
the substance of any oral statements of ev- 
ery person who was, or claims to be a wit- 
ness; all medical reports, x-rays, hospital 
records, etc., and all other documents, let- 
ters, photographs, maps, drawings, or 
sketches in the possession or control of the 
defendant that are in any way material to 
the case. And because there are decisions 
in which courts use such general terms 
as “the Rules should be liberally construed 
so that justice will be accomplished” or 


“Of the firm of Scoville and Linton. 


“a lawsuit is no longer a battle of wits and 
each party should be required to disgorge 
all known facts’’ or similar phrases, our 
lower courts and occasionally some of our 
higher courts, appear at times to sanction 
discovery under such a “shotgun” type of 
motion. 


Rule 34, Federal Rules of Civil Proced- 
ure, requires (a) designation of documents 
(b) that the items sought be not priviledg- 
ed (c) a showing of good cause, and (d) 
that the items sought be relevant. Defense 
counsel should raise all of the above re- 
quirements of the rule (assuming the fact 
situation warrants it) in resisting the at- 
tempt on the part of plaintiff's counsel to 
prepare his lawsuit from the files of the 
defendant. However, as the requirement 
for the designation of documents seems to 
present, in the words of Professor Moore, 
Moore’s Federal Practice, 2d Edition, Vol. 
4, at page 2443, “the greatest area of dis- 
agreement with respect to the form of the 
motion under Rule 34” this article will be 
limited primarily to a discussion of the re- 
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quirement that the documents or material 
sought be designated. However, designa- 
tion is only one of the requirements under 
the rule and all of the requirements may 
be interwoven. Thus, if a movant makes 
little or no designation and seeks, in ef- 
fect, the entire file, it will be easier to show 
that the movant has not made a showing 
of good cause, or that some of the items 
sought would not be relevant, or that they 
might be privileged. 

Courts usually require some type of des- 
ignation. The problem arises in the inter- 
pretation courts have placed on what is 
meant by “designation”. There are report- 
ed to be two schools of thought on what 
should be required by way of designation. 
Thus, Moore in the work above referred 
to states one view is that an order under 
Rule 34 is similar to a mandatory injunc- 
tion and the designation should be precise, 
while the other view seems to hold it is suf- 
ficient if the documents are designated by 
categories so long as the categories are sul- 
ficiently defined. The latter view would 
appear to follow a designation of the gen- 
eral type used in subpoenas duces tecum. 
However, as will be noted later, there is 
serious question in the mind of the writer 
whether the socalled broad, or category, 
view, and the decisions which support it, 
are applicable authority for the average 
personal injury action. 

The view which holds that a movant 
must designate the documents with a reas- 
onable degree of particularity is well ex- 
pressed in the words of Judge Woolsey in 
United States v. American Optical Co., 2 
F. R. D. 534, wherein he states; 


“T hold that such designation in a mo- 
tion under Rule 34 must be sufficiently 
precise in respect of each document or 
item of evidence sought to enable the 
defendant to go to his files and, without 
difficulty, to pick the document or other 
item requested out and turn to the plain- 
tilf saying ‘here it is’. 

“That is the touchstone in such mo- 
tions as these. 

“Rule 34 does not provide for a writ 
of visitation and search under which the 
plaintiff shall be allowed in the defen- 
dant’s office to search for and find what 
he may want.” 


The numerical, as well as the better 
weight of authority, supports this view. A 
few of the cases in accord are Lunberg v. 
Welles, 11 F. R. D. 136; Portsmouth Base- 
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ball Corporation v. Frick, 19 F. R. D. 195; 
Ohmer Corporation v. Duncan, 8 F. R. D. 
582; Jackmann Co. v. Marine Office of Am- 
erica, 17 F. R. D. 42; Dulansky v. Iowa IIli- 
nois Gas & Electric Co., 10 F. R. D. 146; 
Martin-Parry Corp. v. Bader, 16 F. R. D. 
465; Szubinski v. Commercial Sash & Door, 
15 F. R. D. 274; Marzo v. Moore-McCor- 
mick Lines, 7 F. R. D. 378; Hillside Amuse- 
ment Co. v. Warner, 7 F. R. D. 260; Service 
Liquor Distributors v. Calvert, 16 F. R. D. 
344; Callen v. Pennsylvania R. R. Co., 5 
F. R. D. 83; Union Oil Company v. Supe- 
rior Court (Cal.), 311 P. 2d 640. See also 
an excellent summary of Federal and State 
decisions in an article in 8 A. L. R. 2d be- 
ginning at page 1134, on this precise point. 

There are at least four sound reasons 
advanced by the courts requiring the docu- 
ments be designated with reasonable par- 
ticularity. First, as most of the items sought 
are usually in the files of counsel, oppos- 
ing counsel should make a strong showing 
of necessity before invading the files of his 
opponent. Counsel’s files will usually have 
within them material which is broadly re- 
ferred to as “work product”, as well as priv- 
ileged matters. To permit an indiscrimi- 
nate search without designation, places one 
attorney at the mercy of the other. It is 
of the essence of our administration of jus- 
tice that an attorney have a sense of secur- 
ity in his files. It would be a demoralizing 
state of affairs if counsel for the opposition 
could conduct a raiding expedition coming 
in, cafeteria style, to pick and choose at 
will. Secondly, counsel should know what 
he is required to produce. ‘The average 
lawyer has no desire to be unduly techni- 
cal, nor does he want to incur the displeas- 
ure of the court by appearing not to want 
to make a full disclosure. If the items are 
designated with reasonable particularity, 
it is before the court and the only question 
is whether the opposition is entitled to it. 
Thirdly, unless the items sought are des- 
ginated with some reasonable degree of 
particularity, the court itself has no basis 
on which to rule on objections which may 
be filed to the motion to produce. Finally, 
neither counsel nor the court will be in a 
position to know whether there has been 
compliance with the court’s order to pro- 
duce if the items sought have not been 
designated properly, and in view of the 
many sanctions provided for in Rule 37, 
including dismissal of the action and con- 
tempt proceedings, the court and _ parties 
should not be guessing as to whether there 
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has been compliance with the court’s order. 
As Judge Woolsey notes in American Op- 
tical Co., supra, vagueness is a curse and 
unfair to a party against whom the vague 
order has been directed. This can, in the 
opinion of the writer and the greater 
weight of authority, be obviated by requir- 
ing the documents or materials sought be 
designated with reasonable particularity. 

Further, in the average lawsuit, and 
more specifically the personal injury ac- 
tion, there are other discovery methods 
available which are usually fruitful. There- 
fore, it does not place an undue burden on 
opposing counsel to properly designate the 
items sought. As noted in Barron and Holt- 
zolff Federal Practice and Procedure, Vol. 
2 at page 518, if the movant does not have 
sufficient information to designate or de- 
scribe the documents desired, he may take 
depositions under Rule 26 or proceed by 
interrogatories under Rule 33 to acquire 
the necessary information as to the exist- 
ence, description, custody and location of 
the documents sought in order to enable 
him to properly designate them. 

The broad or category designation view 
is apparently based on a statement made 
by Judge Miller in United Mercantile 
Agencies v. Silver Fleet Motor Express, 
Inc., 1 F. R. D. 709, wherein he states it is 
more the purpose of the Rule (34) that 
definite matters which are material and 
about which information is desired be des- 
ignated, than that certain books be desig- 
nated which may or may not contain the 
information desired. Moore’s Federal Prac- 
tice, supra, at page 2444, cites this case as 
authority, as well as United States v. U. S. 
Alkali Export Association, 7 F. R. D. 256, 
and United States v. United Shoe Machin- 
ery Corporation, 76 F. Supp. 315. How- 
ever, the writer respectfully submits that 
a careful analysis of these cases, as well as 
other cases cited, will not support the broad 
category designation in the average per- 
sonal injury action. The United States Mer- 
cantile Agencies case was a suit to recover 
for increased profits in a business, based 
on services rendered by the mercantile 
agency. The motion for discovery was to 
inspect original records and other relevant 
data showing the cost of labor at the Louis- 
ville Terminal Dock from January 1, 1937 
through August 1, 1939. The court found 
all the information sought was pertinent 
to the issues in the case. Involved in this 
action was, in effect, an accounting, and 
the court having found the records for the 
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entire period relevant, granted the motion. 
It is also noteworthy in this case that plain- 
ulf was asserting the right to inspect all of 
the books of the defendant under the terms 
of the contract. Also, Judge Miller con- 
cedes that Rule 34 was never intended to 
revolutionize the practice of law by allow- 
ing “lishing excursions” into the records 
of an opposing party, and that designated 
documenis are those which can be identi- 
fied with some reasonable degree of par- 
ticularity, so as to be able to pick them out 
from a promiscuous mass of documents in 
the possession of the other party. 


United States v. U. 8. Alkali Export As- 
sociation, supra, was a conspiracy case un- 
der the Sherman Anti-Trust Act. Judge 
Rifkind was aware of this, for in his de- 
cision, in observing that one of the ob- 
jectives of the federal rules is to simplify 
procedures, he hastened to add that this 
was particularly so where the complaint 
alleges a conspiracy. United States v. Unit- 
ed Shoe Machinery Corporation, supra, is 
another case under the anti-trust laws, and 
is based on the authority of United States 
v. U.S. Alkali Export Association. In the 
United Shoe Machinery case, Judge Wyzan- 
ski, after discussing the divergent views, on 
Rule 34, states that in the “instant” liti- 
gation, the sounder course is to follow the 
broader rule announced by Judge Rif- 
kind, and built on the analogies of Brown 
V. United States, 276 U. S. 134, 48 S. Ct. 
Reporter 288, 72 L. Ed. 500, and Consol- 
idated Rendering Co. v. Vermont, 207 
U. S. 541, 28 S. Ct. Reporter 178, 52 L. 
Ed. 327. In the United Shoe Machinery 
case, Judge Wyzanski also noted the 
breadth of administrative subpoenas sus- 
tained in Oklahoma Press Publications v. 
Walling, 327 U.S. 186, 66 S. Ct. Reporter 
494, 90 L. Ed. 614. The Brown case, su- 
pra, was a conspiracy case under the Sher- 
man Anti-Trust Act. The court issued a 
subpoena duces tecum commanding the 
secretary of a corporation to appear be- 
fore the grand jury. Also in the Brown 
case it should be noted that 19 items in 
the subpoena were particularized. The 
Consolidated Rendering Co. case, supra, 
was, likewise a grand jury hearing to de- 
termine whether certain members of the 
Vermont Cattle Commission were selling 
diseased meat. Further, in this case the 
company admitted it had the papers sought 
in the subpoena. The Oklahoma Press 
case, supra, involved subpoenas issued by 
the Wage and Hour Administrator in an 
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investigative process similar to a grand 
jury. United States v. North Coast Trans- 
portation Co., 8 F. R. D. 62, and Hawaiian 
Airlines, Ltd. v. Trans-Pacific Airlines, 
Ltd., 8 F. R. D. 449, two other cases cited 
in support of this broad rule, were like- 
wise conspiracy cases. Other cases cited in 
support of the broad rule will be found to 
present some unusual fact situation. Thus, 
Societe Internationale Pour Participations 
Industrielles Et Commerciales S.A. v. Clark, 
9 F. R. D. 263, was a case involving 73,000 
documents, all of which had relation to the 
issues involved in the case. In this case the 
court went out of its way to note that it 
found as urged by the plaintiff, that in 
many cases the courts have required a reas- 
onably well defined designation of docu- 
ments and papers, where it appeared that 
all of the documents of the party would 
not be likely to have some relation to the 
issues involved. Then the court pointed 
out that the case at bar was different and 
that every record of plaintiff as well as its 
subsidiaries and affiliates might have a ten- 
dency to prove or disprove the case. Lind- 
say v. Prince, 8 F. R. D. 233, is one negli- 
gence case the writer found supporting the 
broad view on designation. The case had 
many ramifications and again in this case 
the court went out of its way to note that 
the better practice would be to make use 
of interrogatories or depositions before fil- 
ing the motion for discovery so that the 
documents could be designated. Counsel 
in the case was extremely diligent, had 
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shown good cause and in the opinion of 
the writer Lindsay v. Prince is a good ex- 
ample of “hard cases make bad law”. How- 
ever, in any event, the case is not author- 
ity for permitting a roving inspection of 
an opponent's files. 

In conclusion, the writer believes that 
the broad scope of subpoenas duces tecum 
in grand jury investigations, or the neces- 
sities of an anti-trust case is a far cry from 
the average personal injury action, and 
that such type of case should not be the ve- 
hicle on which to permit broad sweeping 
discovery in a personal injury action. Fur- 
ther, that while these cases may stand as 
some authority for a broad type of discov- 
ery, that authority has not been and should 
not be extended by the courts to encom- 
pass the average negligence action. A care- 
ful reading of what I submit as the better 
and greater weight of authority leads the 
writer to the conclusion that the request 
must designate and specify with some reas- 
onable degree of certainty and particular- 
ity the documents, papers, etc., sought to 
be produced. Further, that if this be the 
general rule in all litigation, it should be 
even more so in the average negligence ac- 
tion. Interrogatories and depositions will 
usually reveal the nature and content of 
the desired information. The only logical 
argument the writer can see in favor of 
broad sweeping discovery in the average 
personal injury action would be a desire 
to penalize the industrious and place a 
premium on indolence. 
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Claims-Legal Problems in the Air Age* 


G. I. WHITEHEAD, JR.** 
New York, New York 


EOPLE in aviation, even though sales 
is not their principal vocation, are en- 
thusiastic in selling their product to the 
public. This is easily understood because 
the industry does offer something to hold 
the ardent and active interest of its people. 
Air power as an instrument of combat and 
supply in war and its ever increasing com- 
mercial usefulness captures the imagina- 
tion—imaginations that are not fettered to 
the limitations of surface transportation. 
For any business enterprise to survive and 
attract new risk capital, there must be a 
moderating force, sound business practices 
and peopie to face up to economic realities 
(in the case of the airlines an adequate fare 
increase might help, too) ; however, even 
the least imaginative must perceive that 
transportation by air is on the threshold of 
developments as important and as revolu- 
tionary as that produced by any of its fa- 
mous firsts. We are in the jet age of com- 
mercial aviation, and not far beyond this 
stage is commercial flight at supersonic 
speed. And in the minds of men are power 
plants designed for exotic fuels and nuclear 
energy and the airframes designed and en- 
gineered for them, aircraft which will one 
day permit the business community to work 
out solutions to distribution and service 
anywhere in the world at speeds up to 
2,000 miles per hour. 


Perhaps this verse is not so imaginative 
as when composed by its anonymous au- 
thor: 

There was a young pilot named Bright, 

Who traveled much faster than light, 

He started one day 
In a relative way, 

And returned on the previous night. 

Those of us who are not professionals in 
technical fields must recognize our inade- 
quacies from the engineering standpoint. 
And it is all to the good for trial counsel 
that pilots, mechanics, engineers and all 
the other folks who have the technical ex- 
pertness needed in the preparation and 
trial of aviation negligence litigation are 


*Talk delivered to Hennepin County Bar Asso- 
ciation, Minneapolis, Minnesota, February 25, 1958. 

**Director of Claims—United States Aircraft 
Insurance Group; Chairman—Aviation Insurance 
Committee. 


enthusiastic and like to talk shop. There 
is an unusual thing that happens to some 
lawyers when an aviation case comes into 
the office. The most capable lawyers, coun- 
sel who would exhaustively examine, study 
and finally understand the technical and 
engineering aspects of a surface accident, 
refuse to abandon preconceived notions 
about aviation that are plainly wrong and 
somehow fail to understand the technical 
side of the case. It is rather difficult phe- 
nomenon to analyze and it certainly is not 
the problem illustrated by the story of the 
man and woman who were looking in a 
store window on Broadway. They struck 
up a conversation on how expensive it is to 
live today—the man reflected on_ better 
days when his name was in lights on the 
marquee of the theatre across the street— 
when it meant something to be a profes- 
sional actor and the stage was not cluttered 
up with amateurs. The lady had known 
better times, too, and mentioned the days 
when she lived in the hotel on the next 
corner. The man asked, “Madam, what 
was your vocation?” She answered, “A pros- 
titute’”. He meditated a moment and then 
said, “Well, we do have much in common. 
We were both members of great profes- 
sions that have been ruined by amateurs”. 
Actually, “amateurs” in aviation litigation 
quite often bring a fresh approach and an 
open mind to our business. They may make 
mistakes, and who does not, but what is 
important they do know their cases well, 
and all the people on the trial tactics lec- 
ture circuit agree on one thing, and that 
is, that preparation pays off. To illustrate 
the difficulty some have with aviation, in 
recent litigation, counsel for the plaintiff 
propounded several hundred interroga- 
tories to the defendant as a move to elimi- 
nate the time and expense necessary to take 
depositions. The questions were extremely 
technical and the vocabulary obviously was 
not the lawyer’s. What he had done was to 
take a highly theoretical analysis conceived 
in the mind of an engineer and reduced it 
to questions in words, the meaning of 
which the lawyer himself did not know. 
Needless to say, his strategy did not suc- 
ceed. In another case, counsel for a defen- 
dant airframe manufacturer was of the 





Page 318 


unshakable opinion that an airplane must 
be constructed to withstand the stresses of 
any maneuver. In short, that the airframe 
builder was a guarantor that the airplane 
would stay in one piece while at speeds 
and in attitudes which created stresses in 
excess of those for which it was designed, 
such as might occur through loss of control 
in extreme turbulence while flying into 
areas of thunderstorm activity. It is not 
necessary to be an aviation expert to pre- 
pare and try an airplane case. It is not that 
complicated an affair. But it is necessary 
to talk with experts about the case with 
an open and questioning mind and apply 
common sense principles to what they have 
to say. In my experience observing the 
preparation and the trial of a great many 
aviation cases in widely separated parts of 
the world, there are no easy short-cuts, and 
the so-called non-expert who conscientious- 
ly prepares his airplane cases is not long 
in becoming an expert. 

At the beginning, I should like to say, 
too, that most of my business and _profes- 
sional life has been spent on the defend- 
ant’s side of tort claims. An objective ap- 
proach is good and necessary, but it would 
be clumsy to suggest that it is possible for 
me to be wholly detached and impartial. 
A very wise person once coined the phrase, 
“Never miss an opportunity to keep your 
mouth shut”. However, having elected to 
ignore this good advice and address this 
group, professional men who are likely to 
find themselves on either side of a negli- 
gence case, please rest assured that I shall 
make a good try at being objective. Most 
lawyers have heard of Mr. Belli’s book 
“Ready for the Plaintiff” and many, I am 
sure, have read it. I hope that you will not 
think that I am attempting to be offensive 
to take just a few minutes to use Mr. Belli’s 
chapter “Stagecoach Verdicts Ride the Air- 
lines” to illustrate what I mean by an ob- 
jective discussion. This chapter really is 
pretty disappointing in that it contains 
many factual inaccuracies and distortions. 
One of the first cases Mr. Belli mentions is 
the United Air Lines bombing affair 
which occurred over Longmont, Colorado, 
just north of Denver shortly after take-off 
and not over the Rocky Mountains as sug- 
gested by the author.’ He says, “Along with 
Al Averbach, Jerry Finley and Harry Gair 


Ready for the Plaintiff”, (A Story of Personal 
Injury Law) by Melvin M. Belli. 

“CAB File No. 1-0143, Accident Investigation Re- 
port released May 14, 1956. 
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of New York, I’m filing suit on behalf of 
the heirs of several passengers”. The statute 
ol limitations in Colorado has run, so it 
seems reasonable to suppose that all the 
suits have been filed that are going to be. 
Six of these suits are in Denver and one 
other is pending in both Denver and Wil- 
mington. ‘Therefore, there are seven suits 
in all. Mr. Belli is counsel of record in two, 
a mother and son, actions originally filed 
in San Francisco and transferred to Denver 
as the more convenient forum.’ The names 
of Messrs. Averbach, Finley and Gair do 
not appear in any of the others. It would 
be fortunate if the solution to murder by 
sabotage could be as simple as the fluoros- 
copic inspection suggested by Mr. Belli. 
Just one illustration may be of interest—a 
plastic container, perhaps the size of a 
fountain pen, filled with nitro glycerin 
and with a chemical detonating mechanism 
would arouse no suspicion upon fluoro- 
scopic examination and yet it is capable 
of destroying the aircraft. There are other 
methods which also defy inspection. The 
arrest, conviction and execution of the 
murderer, Graham, in the Longmont case 
means that we are dealing with an incon- 
ceivable crime—deliberate, planned mur- 
der of which the airline and the families of 
its flight crew were as much innocent vic- 
tims as were the passengers. Items appear- 
ing almost daily in the press of acts of vio- 
lence emphasize that the wicked mind pre- 
sents hazards in any area of life. What oc- 
curred over Longmont is fortunately a rare 
contingency. 

Another decision mentioned by Mr. 
Belli'—“Jane Froman, the singer, received a 
jury verdict of $125,000—. But the court 
considering itself governed by the Warsaw 
Concordat, reduced their jury awards to 
$8,300 each.” This is false. The jury, ele- 
ven to one, returned a verdict for the de- 
fendant, Pan American World Airways, on 
the issue of willful misconduct and the 
judge directed a verdict for the plaintiffs, 
Jane Froman and Gypsy Markoff, in the 
conceded amount of $8,300 each plus some- 
thing in addition for baggage and personal 
effects. The Treaty involved is the so-call- 
ed Warsaw Convention’, not Concordat, 
and in 1929 there were no nations that 
“Fitzpatrick v. United Air Lines, et al (December 
1956) U.S.D.C., No. District California, Southern 
Division. 

‘Ross v. Pan American Airways, Inc., 299 N.Y. 88, 
85 N.E. 2d 880. 

*Presidential Proclamation of October 29, 1934, 
19 Stat. Pt. 2 at p. 3000 et seq. 
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could truly be said to be engaged in inter- 
national air transportation—also, the in- 
nuendo that delegates from various air 
transport companies “sat down in Warsaw 
to talk things over” is misleading because 
of the six companies named by Mr. Belli, 
Pan American was the only one in exist- 
ence, and at that time engaged in limited 
operations based in Flordia. The state- 
ment that no plaintiff succeeded in break- 
ing through the Warsaw Convention limit- 
ation by proof of willful misconduct is 
also false.* 

Mr. Belli writes of his representation of 
Japan Air Lines and mentions accepting 
the position as general counsel of Japan 
Air Lines because he had the pleasure of 
seeing this new airline disdain the protec- 
tion of Warsaw Convention and set up a 
public liability program for the amount of 
$100,000 each passenger carried. This is 
legal liability insurance for the protection 
of Japan Air Lines, not its passengers, and 
many here today probably have a $100,000 
lower limit on their automobile liability 
covers. Japan Air Lines is a member of the 
International Air Transport Association 
issues a contract of passage to its passengers 
on which Warsaw Convention conditions 
of carriage are plainly printed—and in do- 
mestic operations, the conditions of carri- 
age limit recovery for a passenger’s death 
or injury to Yen 1,000,000 or about $3,600. 
I have personal’ knowledge of these con- 
ditions of carriage and the Japan Air Lines 
insurance program, some of which was 
gained during a visit to Tokyo in connec- 
tion with the crash of Japan Air Lines’ 
aircraft, a Martin 202, which caused 33 
passenger fatalities. A recent report re- 
ceived from Tokyo correspondents con- 
firms that these domestic and international 
conditions of carriage are still in exis- 
tence. 

In fairness to Mr. Belli, it must be ad- 
mitted that he does not claim to be im- 
partial, but in fairness to his readers, it 
seems reasonable to expect him to be fact- 
ually accurate. 


Civil Acronautics Board 


As in other human institutions, things 
do go wrong in aviation and, when major 
accidents occur, finding an explanation be- 
comes the concern of all phases of the 
business. Accidents stem from mistakes, 


®Ulen v. American Airlines, 186 F. 2d 529; United 


States v. Cia Cubana de Aviacion, S.A., 224 F. 2d 
811. 
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negligence—others involve questions of 
technology—the accumlated knowledge and 
the state of the art when the accident 
happened—and there are still others in 
which the exact cause of the accident must 
be left to educated speculation and con- 
jecture. The investigation of a major ac- 
cident is performed with a high degree of 
professional skill by Civil Aeronautics 
Board people.” They make no claim to 
omnipotence in reconstructing the happen- 
ing of an airplane accident. They can be 
wrong in their conclusions. The first ob- 
jective of the investigation is safety in the 
future, and never to determine legal li- 
ability.” The board’s findings and conclu- 
sions as to probable cause are not admiss- 
ible in the trial of civil litigation.’ The 
minutes of the Civil Aeronautics Board 
accident investigation proceedings and ex- 
hibits are available to all for the cost of 
duplication and this record is extensively 
used in the preparation of civil lawsuits by 
plaintiffs and defendants alike. Last year, 
the board made some changes in its in. 
vestigation hearing rules”: (a) established 
a pre-hearing conference with parties to 
the investigation “to limit and define the 
issues and to set the scope of the hearing”, 
and (b) arranged to designate parties to 
the investigation who will be given the 
opportunity to examine witnesses, but not 
to cross-examine. Heretofore, the question- 
ing was done by members of the board of 
inquiry with written questions permitted 
from the public which could be read to 
witnesses at the presiding officer’s discre- 
tion. The success of the revised procedure 
would seem to depend upon selecting and 
limiting those to be designated parties to 
the investigation, and to depend, too, upon 
the ability of the presiding officer to keep 
the questioning on the issues and within 
the scope of the hearing. The board’s ac- 
cident investigation should not be accept- 
ed by either plaintiff or defendant as a 
substitute for independent inquiry. 
There is not much comfort for the avia- 
tion industry to be extracted from acci- 
dents. It is easy for others to second-guess 
when the circumstances of an accident are 


‘Title VII, Civil Aeronautics Act of 1938, as 
amended. 

*In the opening statement on behalf of the board, 
it is emphasized that the hearing is fact finding 
in the interest of safety in the future with no ad- 
verse parties or adverse interests. 

*Sec. 701, Civil Aeronautics Act of 1938, as amen- 
ded. 

“Procedural Regulations, Part 303—Rules of 
practice in aircraft accident inquiries. 
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examined in retrospect, and a whole lot 
of that goes on following an airplane crash. 
Accidents do not have to be all penalty, if 
knowledge is advanced and if each accident 
can be made a milestone in the progress 
toward safety in the future. And the in- 
dustry pretty much accepts this challenge. 
Those who have a yearning anxiety to file 
suit and those who are equally anxious to 
act with vigor for the defense can perhaps 
be forgiven for neglecting some of the 
higher motives in the adversary proceed- 
ings that are a damage suit. Nevertheless, 
accident litigation does help to tell an im- 
portant part of the story of progress in 
aviation. A comprehensive and searching 
examination of all significant cases in air- 
plane tort law is not possible within the 
time allotted. Consequently, these remarks 
will be limited to just two categories of 
airplane accident litigation: (a) the li- 
ability of common carriers by air to their 
passengers, and (b) manufacturers’ and 
repairers’ liability to third persons. Pass- 
enger liability is selected because of the 
exciting growth of passenger travel by air 
(every lawyer has clients who fly, even 
though he may hold the view himself that 
the airplane is not here to stay). Products 
liability is the other class of case to be 
discussed because it is a field which per- 
haps best illustrates some of the technical 
problems for both sides in aviation litiga- 
tion. 


Passenger Liability 


A common carrier by air is not an in- 
surer of the safety of persons it transports 
as passengers.” There is no contract of 
safe carriage.” A passenger who has been 
injured in an airline accident has the bur- 
den of proving that negligence of the air 
transport company or its agents and ser- 
vants was the proximate cause of the in- 
jury.” This is not the unfair burden it 
may seem to some upon first examination. 
There probably is no accident which is 
better investigated for the public benefit 
than the crash of airline equipment. It is 
incorrect to say that the facts are peculiarly 
within the knowledge of the air transport 
company. The gold fish bowl-like proceed- 
ings of the Civil Aeronautics Board pre- 
clude this conlusion. This does not mean 

13 C. J. S. 676. 

To the contrary, Patterson v. American Airlines, 
Inc., (April 1953) U.S.D.C., Sou. District of New 
ye sLobel v. American Airlines, Inc., 192 F. 2d 217, 
cert. denied, 342 U. S. 945. 
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to imply that the plaintiffs’ task to re- 
cover is as simple as catching the fish in 
the gold fish bowl. As mentioned earlier, 
the Civil Aeronautics Board is not looking 
for negligence. The board is looking for 
facts, exhaustively so, and those facts are 
made a public record available to all. 
Common law principles of negligence and 
rules of evidence, neither of which are in a 
safety investigation, when applied to the 
facts developed by the board may or may 
not permit a plaintiff to recover. 

A recent decision involving Northwest 
Airlines is interesting on several points 
and it illustrates the disappointment that 
can come to both sides before litigation is 
finished.“ The action was commenced to 
recover for the deaths of four passengers 
who were on board the DC-4 which crash- 
ed and vanished in Lake Michigan, June 
23, 1950. The case was submitted to the 
jury on the judge’s request for answers to 
special questions. In answering the ques- 
tions relating to liability, the jury found 
that Northwest was negligent but that its 
negligence was not the proximate cause of 
the accident. This victory for the defense 
was short-lived because the judge granted 
the motions to set aside the special ver- 
dict. He did so on the grounds that coun- 
sel for the defense improperly admonished 
the jury to pay attention to the informa- 
tion the airplane pilot on the jury could 
give them. The Civil Aeronautics Board 
determined that there was _ insufficient 
evidence upon which to find a probable 
cause. There was a substantial amount of 
information developed, such as weather, 
radio communications, condition of the 
aircraft, crew qualifications, even though 
the aircraft itself was not located.” In the 
recent retrial of the action, the jury again 
found for the defendant, Northwest 
(March, 1958). 


Res I psa Loquitur 


There are shadings of thought in the 
legal literature with respect to the mean- 
ing and effect of the res ipsa loquitur rule 
in passenger injury cases. Variations occur 
in the decisions, too. Plaintiffs look at it 
mainly as a device which will permit a 
jury to infer negligence from the circum- 
stances of the accident that no matter 
what happens the issues will get to a jury. 


“Rorabough, as Executor, etc. (and three other 
cases) v. Northwest Airlines, Inc. (December 20, 
1957) U.S.D.C., Sou. Dist. of New York. 

“CAB Docket SA-215, File No. 1-0081, Accident 
Investigation Report released January 18, 1951: 





i, ed 


oe 6] 


, 


July, 1958 


Res ipsa loquitur does not compel the 
jury to infer that the negligence of the 
defendant was the cause of the accident. 
The burden of proof does not shift, but 
always remains with the one alleging neg- 
ligence.” And with the defendant afford- 
ed a wide range within which to offer 
evidence in explanation of the accident, 
the plaintiff will want to rebut the ex- 
planation by introducing evidence of his 
own. It is the general rule that where the 
evidence shows that the cause of the ac- 
cident is unexplained and might have been 
due to one of several causes, for some of 
which the defendant is not responsible, the 
trial court can properly direct a verdict in 
favor of the defendant.” It is fair to say, 
too, that in airplane cases, this doctrine 
has not yielded the large return expected 
of it by many. 

The application of res ipsa loquitur does 
not have to be automatic in airplane cases. 
One prerequisite frequently mentioned is 
that to apply it, the defendants must have 
superior knowledge of the circumstances of 
the accident.” In addition to what has 
been said about investigation on behalf of 
the public, certainly that can not be true 
when an airplane vanishes at sea without 
a trace or at most some scattered debris of 
no significance is all that is recovered. It 
would seem in such circumstances that the 
judge hearing the case will be justified in 
ruling that the plaintiff has the burden to 
prove the facts of the accident as best he 
can and, after all the facts on both sides 
are in, the court will be in a position to 
conclude whether under the particular cir- 
cumstances of the case the doctrine should 
be applied. Where there is a completely 
unexplained and apparently unexplain- 
able loss, the reason for the application of 
the doctrine fails and it should not be 
applied.” As a preliminary matter, when 
a lawyer has an airplane passenger case for 
attention, whether for the plaintiff or de- 
fendant, he will want to examine the lead- 
ing cases on the application of res ipsa 
loquitur in the state where the accident 
occurred—also, determine his position 
under the law of the state where the action 


“Footnote 1 in decision of Lobel v. American 
Airlines, Inc., supra. 

"Alexander v. Pacific Greyhound Lines, 65 Ariz. 
187, 177 P. 2d 229. 

*Parker v. Granger, 4 Cal. 2d 668; 38 Am. Jur. 
992; 65 C. J. S. 1000. 

“For a discussion of res ipsa loquitur directed 
specifically to aviation see 37 Virginia Law Review 
1, January 1951. 
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will be tried. These remarks with respect 
to res ipsa loquitur are intentionally brief 
and intended only as comment on a point 
which is the subject of frequent questions. 


Warsaw Convention 


In 1957, the United States scheduled ait 
carriers in international service flew an 
estimated 5.8 billion revenue ‘passenger 
miles as compared with 5.3 billion for 1956, 
and 4.6 billion in 1955. Reduced fare plans 
and minimum service class travel, areas 
of greatest growth in mass transportation 
by air, seem to make certain the continued 
progress of the international air travel mar- 
ket. Overseas cargo figures, too, have 
shown steady increase. This activity has 
drawn increasing attention to the so-called 
Warsaw Convention,” and especially to its 
provisions relating to limitation of liabi- 
lity for injury to passengers. The legal 
literature available on the subject of War- 
saw Convention has been considerably 
augmented in recent years by those in 
favor and those opposed,” and it is not my 
purpose to add to the discussion, whether 
the principles of imposed but limited li- 
ability with strict provision for escape are 
good or bad in private international air 
law. It may be of interest to mention some 
of the provisions and the recent decisions 
on points which continue to be controver- 
sial. 

For those who are not acquainted with 
Warsaw Convention, it applies to all inter- 
national transportation by aircraft for hire 
and to gratuitous transportation perform- 
ed by those in the business of air trans- 
portation when the place of departure and 
the place of destination, as determined by 
the passenger ticket contract, are each with- 
in the territory of a party to the conven- 
tion, or within the territory of a single 
party, if there is an agreed stopping place 
in a foreign jurisdiction, even though that 
jurisdiction is not a party to the conven- 
tion.” Liability is limited for bodily in- 
jury to, or death of, a passenger to the U. 
S. currency equivalent of $8,300—a limita- 
tion, not an indemnity—unless the _pass- 
enger can break through the ceiling by af- 
firmatively proving willful misconduct.” 


“Supra. 

“The Warsaw Convention’s Damages Limitations 
by William B. Wright, Cleveland—Marshall Law 
Review, May, 1947. Ratification of The Hague 
Protocol by Paul Reiber, The Journal of Air Law 
and Commerce, Vol. 23, Summer 1956. 

Article 1. 

*Articles 22 and 23. 





Page 322 


The carrier can avoid liability only upon 
proof that all necessary measures were 
taken to avoid the accident or that it was 
impossible to take such measures.” In the 
case of checked baggage and goods, the 
liability of the carrier is limited to the 
U. S. currency equivalent of $16.58 per 
kilogram and to $331.67 for loss of or dam- 
age to personal property remaining with 
the passenger.” In domestic transportation 
when the passenger is traveling on a free 
pass, the contract of exemption from li- 
ability for negligence in the conditions of 
the pass is upheld.” In_ international 
carriage, the Warsaw Convention prohibits 
the air carrier from relieving himself of 
liability or fixing its liability at a lower 
limit than that established.” 


The last trial in the U.S.A. to a jury 
decision on the issue of willful miscon- 
duct of which I have a record was for the 
death of a passenger on board the Pan 
American World Airways aircraft, a Boe- 
ing 377, which crashed in the Brazilian 
jungle on April 29, 1952.* The case was 
tried in the Supreme Court, Westchester 
County, New York in January, 1957. The 
issue of willful misconduct was decided by 
the jury in favor of the defendant, and 
$8,300 was awarded to the plaintiff. 


In what probably is now the leading 
case on the issue whether the Convention 
creates an independent cause of action,” 
the deceased passenger, Noel, was enroute 
from New York to Caracas, traveling under 
Warsaw Convention conditions of carriage 
—the U.S.A. and Venezuela both adherents 
to the Convention. The aircraft crashed 
into the ocean off the New Jersey shore 
with fatal injuries to all on board. The 
court of appeals ruled that the cause of 
action, if there is one, for the death of 
the plaintiffs decedent is under the Fed- 
eral Death on the High Seas Act, in ad- 
miralty, and that the Warsaw Convention 
does not create a cause of action. 


“Article 20. 

*Article 22 (2) (3). 

“Francis v. Southern Pacific Co., 333 U. S. 445. 
“Article 23. 


*%Goodman v. Pan American World Airways, Inc., 
et al., (January, 1957) New York Supreme Court, 
Westchester County. (For subsequent proceedings 
see 148 N. Y. S. 2d 353.) 


“Noel v. Linea Aeropostal Venezolana, 144 F. 
Supp. 359, 154 F. Supp. 162, aff'd. 247 F. 2d 677, 
cert. denied. December 16, 1957. 
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In another decision” the judge in grant- 
ing the plaintiffs motion to remand to the 
state court cited the Noel case as one of 
the better reasoned authorities, and de- 
fendant for purposes of the case conceded 
that Warsaw Convention does not create 
a cause of action. This is an action to 
recover for the death of the one passenger 
in the Longmont bombing incident™ who 
was traveling on a Warsaw Convention 
ticket—a flight from Newfoundland to 
points in the U.S.A. and return. Suit was 
commenced in the state court and re- 
moved to the United States court on the 
grounds that in the trial of the lawsuit it 
will become necessary to construe a treaty 
of the United States. The judge ruled that 
the substance of death claim is based on 
the wrongful death laws of Colorado and 
the fact that Warsaw Convention may be- 
come pertinent as the trial progresses is 
not sufficient to deny the motion to re- 
mand. The judge conceded that the ques- 
tion is a close one. 

The plaintiff in a New Jersey case, just 
decided,” commenced actions against the 
air carrier and the pilot who survived the 
accident. In their answers, both defendants 
set forth the Warsaw Convention as af- 
firmative defenses. The judge denied the 
plaintiff's motion to strike the convention 
defenses in the action against the airline 
but granted it in the case against the pilot 
for the reason that in his opinion the War- 
saw Convention does not apply to a pilot. 
This is an amazing construction of War- 
saw Convention when compared with the 
Wanderer® and Chutter* decisions, and 
recognizing, too, that an air transporta- 
tion enterprise can only act through its 
agents and servants. The judge’s opinion 
appears to stem from Article 25A of the 
Hague Protocol to Amend the Warsaw 
Convention and the position of the Unit- 
ed States delegation to the Hague Confer- 
ence that the present Warsaw Convention 


is not applicable to a servant or agent of 


Charles H. Winsor, Admr., etc. v. United Air 
Lines, Inc. (January 30, 1958) U. S. D. C., Dela- 
ware; see also 153 F. Supp. 244 in which the action 
filed in the E. District of New York was removed 
for convenience to the District of Colorado. 

“There is a novel second cause of action which 
claims damage for the manner in which the de- 
ceased’s body was prepared for shipment to her 
home in Newfoundland. 

Pierre v. Eastern Air Lines, Inc. and Cecil C. 
Foxsworth, 152 F. Supp. 486. 

* Wanderer v. Sabena, et al., 1949 U. S. AvR. 25. 


“Chutter v. KLM Royal Dutch Airlines, et al., 
132 F. Supp. 611. 
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the carrier. Article 25A of the Hague Proto- 
col specifically extends Warsaw Conven- 
tion to servants and agents of the carrier 
and there is the implication that existing 
Convention does not. This is not necessar- 
ily true. Those who are concerned with re- 
vision of the Warsaw Convention have 
been thinking about practical difficulties 
in its application and drafting improve- 
ments, and among the practical difficulties 
is the possibility that a court in some coun- 
try sometime might construe the present 
language to apply to the carrier alone. So, 
to preclude this possibility, the new pro- 
vision, 25A, was recommended. U.S. A. 
courts had already considered the question 
and decided in the Wanderer case that the 
Convention gives protection to an agent 
who attended to operations for the airline 
at an airport; and in Chutter that Warsaw 
Convention defenses are available to a com- 
pany furnishing the air carrier with line 
services. The trial of the New Jersey case 
this month (February) ended in a mistrial. 
I am informed that the jury stood 10 to 2 
to exonerate the captain and to find for 
Eastern Air Lines on the issue of willful 
misconduct. It is doubtful at this moment 
when the interesting question of interpre- 
tation of the Warsaw Convention will get 
to the court of appeals. 


Here are some highlights of the Hague 
Protocol: It would double the existing 
Warsaw Convention limits in passenger 
injury and death cases—change require- 
ments of documentation, including notice 
—revise the language of the escape pro- 
vision—and make improvements of a draft- 
ing nature. It becomes effective ninety days 
after thirty states have deposited instru- 
ments of ratification. To date, El Salva- 
dor, Poland, Egypt, Laos and Canada have 
ratified. 


To sum up and conclude the matter of 
liability of common carriers by air to 
their passengers, as long as fault is the 
basis of liability, the established pattern 
of trials and settlements will continue— 
some cases won, some lost and some dis- 
posed of by compromise adjustment. Those 
who are interested in automobile accident 
litigation are familiar with the suggestion 
advanced in some quarters for a compensa- 
tion plan for hearing automobile injury 
cases in which damages will be awarded 
within a fixed schedule without regard to 
fault. Court congestion which causes de- 
lay in the final determination of tort liti- 
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gation is the reason most often advanced 
for compensation type proceedings. Avia- 
tion litigation does not create a congestion 
problem. There is not that much of it. 
Nevertheless, there are some who take up 
the cause of a federal law for domestic 
airplane passenger cases modeled upon 
Warsaw Convention, that is, imposed li- 
ability with a firm ceiling, and this is 
urged on rather strange grounds.” They 
say that there should be uniform rules for 
recovery, a reversal of the burden of proof 
and a limitation on liability because other- 
Wise a passenger might not be permitted 
to recover his damages. This idea stems 
from the philosophy that, regardless of 
fault, society has an obligation to indemn- 
ify those who are injured. The insured air- 
line should pay for the hurt and obtain 
reimbursement from the air traveling pub- 
lic in the price of the ticket. The Grand 
Canyon accident” is used as an illustration 
of the hopelessness of the plaintiff's posi- 
tion. Is there any lawyer who would not 
welcome the opportunity either to negoti- 
ate adjustments or, failing a satisfactory 
settlement agreement, to take his chances 
on recovery for his client against the air- 
lines and the Government in Grand 
Canyon passenger cases? The facts of 
reality are that an examination of the 
decided airplane passenger liability cases 
and the settlement figure reflected in 
claim files give no support to the argu- 
ment that there is a compelling need for 
a federal law in this area of legal liability. 
We are unhappy from time to time about 
individual cases. After months of prepara- 
tion and a long trial involving what seems 
to be a close issue, it is disheartening to 
learn that efforts for the defense produced 
nothing better than the foreman’s opening 
remarks to the jury—that he did not ex- 
pect anyone wanted to talk about liability 
—that they might as well decide right now 
how much to give the people. And I do 
not suppose the plaintiff was very pleased 
either when after a ten day trial which 
represented ten months of preparation, the 
jury took 14 minutes to find for the de- 
fendant. Those who work in the claims- 
legal business become seasoned by these ex- 


“The Hague Protocol by G. Nathan Calkins, 
The Journal of Air Law and Commerce, Summer 
1956. 

“For Civil Aeronautics Board report of the Jan- 
uary 30, 1956 collision between a United Air Lines 
DC-7 and a Trans World Airlines Constellation, 
see the Board’s Docket No. SA-320, File No. 1-0090, 
released April 17, 1957. 
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periences. They do not have to like them, 
and no one wants to get philosophical 
about losing. But it is irresponsible non- 
sense to condemn the application of 
common law principles of negligence to 
aviation on the basis of some isolated 
grievances. 


Products Liability 


There has been an interesting fiction 
grow up in the past decade which has led 
some lawyers to sue manufacturers, re- 
pairers and suppliers or to join them as 
defendants with the operator as routine. 
The idea seems to be based upon the prin- 
ciples: (a) that preparation by resort to 
confusion and harassment will overcome 
the weaknesses in the merits so that ul- 
timately no one knows what the case is ail 
about and the defendant is pre-trial dis- 
covered into a state of shock, and (b) that 
two or more defendants will always scrap 
among themselves so that the plaintiff has 
a free ride home on liability issues. ‘This 
strategy, similiar to other trial tactics, has 
succeeded in certain cases, failed in others, 
and it is not self-evident truth for all air- 
plane accident litigation. Life grows in- 
credibly more complex, and products li- 
ability cases in aviation illustrate this. 
There can be no laziness or wishful think- 
ing by counsel on either side. Defendants 
in these cases refuse to become exhausted 
by pre-trial tactics, and there is agreement 
generally to take a no compromise posi- 
tion in the unfounded suit. Also, defend- 
ants do not go on being stupid indefinitely. 
A lot of attention is given to negotiating 
the differences between the operator and 
the manufacturer before lawsuits are 
reached for trial so that each will defend 
on his own freedom from negligence in- 
stead of a denfense based upon each blam- 
ing the other. 

Defense of a manufacturer’s liability case 
is technical, tedious and time consuming 
work. It requires the expert attention of 
the insured’s top experts and a careful and 
complete examination of all records when 
pertinent. The insurer’s claims organiza- 
tion is alerted to give the investigation all 
the necessary attention and competent 
counsel is employed to look after the de- 
fense. This is expensive handling, but the 
necessary pattern for defense preparation 
even though the action seems groundless. 
There are cases in which it makes sense to 
sue a manufacturer, repairer or supplier 
because there is either evidence of his neg- 
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ligence or a good possibility of develop- 
ing such evidence as the investigation pro- 
gresses. The conditions to which these re- 
marks are directed are those in which 
there is no apparent case against the man- 
ufacturer at the outset and it becomes in- 
creasingly clear as the facts are developed 
that there still is no case. In these in- 
stances, it seems to us, the plaintiff does 
his cause little good, and perhaps harm, to 
hold the manufacturer in the litigation to 
the end. Certainly it does not make sense 
from the plaintiff's standpoint to wait 
until the midpoint of trial to dismiss a 
thin case of liability against a manufact- 
urer which is being tried together with 
what seems to be a good case against an 
operator. It is well to think, too, of what 
the effect might be on a jury to have a 
judge direct a verdict for the co-defendant 
manufaciurer at the close of the plaintiff's 
case. 


Actions were commenced against The 
Glenn L. Martin Company in a number of 
passenger cases from an accident involving 
a I'WA owned and operated Martin 404 
which crashed immediately following take- 
off from the Greater Pittsburgh Airport on 
April 1, 1956. The Civil Aeronautics 
Board report included a finding that the 
crew did not comply with established em- 
ergency procedures, and in its statement of 
probable cause of the accident the Board 
found “—uncoordinated emergency action 
in the very short time available to the crew, 
which produced an airplane configuration 
with unsurmountable drag”. TWA and 
its insurers, each having a substantial stake 
in the matter, concluded from an examina- 
tion of all the facts that an action could 
not be maintained against Martin either 
for the loss of the airplane or to recover 
over in the passenger lawsuits. Five of the 
Martin cases were dismised with pre- 
judice and without payment following 
trial of litagation against ‘TWA alone, cases 
which were disposed of by settlement after 
all the evidence was in but before final arg- 
ument. The suits against Martin contri- 
buted nothing to help the plaintiffs in 
their lawsuits against TWA. 

Lawsuits were filed in a recent Flordia 
case“ against an engine overhaul and main- 
tenance company to recover for the loss of 
an airplane owned by Miller Brewing 
Company and for the deaths of the two 


*foretta A. Laird, et al., v. Air Carrier Engine 
Service, Inc. (February, 1958) U.S. D. C., Sou. Dis- 
trict of Florida. 
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pilots (Fred Miller, Sr. and his son were 
also killed in the accident but no actions 
were brought for their deaths). The ac- 
cident was caused by a fatigue type failure 
to the crankshaft of the left engine which 
caused the left engine to fail. Simultaneous 
reduction of power in the right engine 
just after take-off prevented normal single 
engine performance and caused loss of 
control. The plaintiff alleged in substance 
that about three years before the accident 
the defendant negligently failed to in- 
spect, assemble and install the crankshaft 
components. Substantial work, effort and 
expense was put into the preparation by 
both sides. After trial for a week, the jury 
returned a verdict for the defendant. 

The trial of an action in Delaware ag- 
ainst Beech Aircraft Company for the 
death of a pilot in the crash of a Beech 
Bonanza was concluded when the trial 
judge directed a verdict for the defendant 
at the close of the plaintiff's case.* This 
suit attracted wide attention because it is 
one of many filed in the same court against 
Beech on similar theories of liability—that 
all Bonanza aircraft were so designed that 
structural failure was almost enevitable— 
that Beech knew of the unsafe design and 
failed to give warning to purchasers and pi- 
lots. The evidence in the case with respect 
to the circumstances of the accident indica- 
ted that the plaintiff's decedent flew into 
instrument weather conditions which re- 
quired piloting skills beyond his qualifi- 
cations and in violation of air traffic reg- 
lations. The judge held this to amount to 
contributory negligence as a matter of law. 
In a lawsuit against the pilot’s estate to re- 


8Prashker, Adm. et al., v. Beech Aircraft Corp., 
et al., 1957 US&CAvR 247. 
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cover for the death of a passenger in the 
same accident, the plaintiff had a recovery 
of $100,000.” 


One final case is illustrative of a plain- 
tiff who rang the bell against an air frame 
manufacturer on rather thin evidence of 
a manufacturing defect.” The deceased 
pilot was an Air Force officer assigned to 
pick up an airplane from the defendant's 
plant. He took off in a jet fighter, an 
F-86F, in marginal weather. The pilot had 
limited jet flight time and little instru- 
ment flight experience. The defendant con- 
tended that poor visibility, low ceilings and 
the pilot’s lack of instrument flight quali- 
fication combined to cause the accident. 
The crash occured immediately following 
take-off in the bad weather. After the ac- 
cident, no direct evidence of mechanical 
defect or failure was found. The jury re- 
turned a verdict of $125,000 for the widow 
and infant son. 

I hope that I have not abused your hos- 
pitality by showing too much of a prejudic- 
ed attachment for the defense. It is diffi- 
cult for one who is identified solely with 
one side of negligence litigation to give an 
intellectually honest exposition of the 
business. In all events, as lawyers, you will 
not blindly accept without independent in- 
vestigation what speakers for either side 
have to say. I will be pleased if these 
comments accomplish no more than to 
arouse your interest to think further about 
basic principles of tort liability when ac- 
cidents occur in aviation. 

*®Weissman, Admx. etc. v. Prashker, etc., et al., 
(December, 1957) Court of Common Pleas, Alle- 
gheny County, Pennsylvania. 

“Hughes, et al., v. North American Aviation, Inc., 
247 F. 2d 517, cert. denied January 6, 1958. 
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Indemnity Agreements* 


Gorvon H. Snow** 
Los Angeles, California 


NDEMNITY agreements, often referred 
I to as hold harmless agreements and in 
earlier cases frequently referred to as ex- 
culpatory or “whitewash” agreements, are 
by no means new to the law. The usual 
situation wherein we refer to such agree- 
ments is generally to be found under two 
broad situations: 

One: Where “A” (indemnitor) agrees 
not to hold “B” (the indemnitee) liable 
for injury sustained by A because of B's 
negligence in the performance of a con- 
tract. This is what is commonly known as 
an exculpatory or whitewash clause and 
has been before the courts on many occa- 
sions, the courts frequently having upheld 
such provisions. 

Two: Where “B” (indemnitor) agrees 
to indemnity “A” (indemnitee) for negli- 
gent injuries caused to third persons by 
the misconduct of A. These types of agree- 
ments are generally referred to as hold 
harmless or indemnity agreements and the 
courts have found it very difficult to lend 
effect to them. 

Validity 

Inquiry into the validity of these agrec- 
ments is of utmost importance because at 
the outset they immediately cut across 
basic principles of the common law in its 
concept and thesis that a man must be re- 
sponsible for his wrongs. This aspect of 
the law is as old as the common law itself, 
its purpose being twofold; namely, to serve 
as a medium for recompense of the injured 
party at the expense of the wrongdoer, but 
perhaps more particularly to establish a 
quasi punitive measure which it has been 
felt serves as a deterrent to the commission 
of civil wrongs and crimes. Thus, any con- 
tractual agreement which would have for 
its purpose, among other things, an intent 
to disturb these well-entrenched legal con- 
cepts will be looked at with a good deal 
of scrutiny by the courts. 

A review of the cases suggests that the 
courts appear to take upon themselves the 


*Presented before the Los Angeles chapter of the 
American Society of Insurance Management, Inc., 
June 20, 1957. i 

**Vice-President and General Counsel, Pacific 
Indemnity Company; Chairman, Journal Commit- 
tee. 


responsibility for protecting the unwary, 
the oppressed, and the uninformed, sug- 
gesting in their decisions frequently the 
fact that many people who execute these 
agreements do so without knowing the con- 
sequences of them. Therefore, the courts 
will always carefully scrutinize an agree- 
ment to determine, among other things, 
whether liability which is imposed by the 
agreement is grossly disproportionate to 
the benefits derived under the terms of the 
agreement by the indemnitor, and they. will 
closely peruse the language of such agree- 
ments to carefully extract the precise in- 
tent. The indemnity agreement in and of 
itself is not illegal, depending entirely up- 
on the circumstances. The American Law 
Institute (The Restatement) ,’ excepts 
the following situations as being unenforce- 
able, which is expressed more particularly 
in paragraph 575. 

1. An exemption from liability for the 


consequences for a lawful breach of duty 
where: 


(a) The relationship of employer- 
employee exists, and the former 
seeks to excuse himself for his lia- 
bility under the compensation act 
to the latter; 


(b) One of the parties is charged with 
a duty of public service and the 
bargain relates to negligence in 
the performance of any part of its 
duty to the public for which it has 
received or been promised com- 
pensation. 

2. A bargain by a common carrier or 
other person charged with a duty of pub- 
lic service limiting to a reasonable agreed 
valuation the amount of damages recov- 
erable for injury to property by a non- 
willful breach of duty is legal. 


Unfortunately, however, the courts are 
by no means completely in accord with the 
rules as set down by the American Law 
Institute in its Restatement. On the one 
extreme we have courts of New Hampshire, 
for example, taking the firm position that 
no agreement to avoid liability for one’s 


"A. L. I. Restatement, “Contracts,” Vol. 2, Para- 
graphs 574 and 575. 
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own negligence is enforceable * on the 


theory one cannot change the law which 
holds him liable. By dicta in The Texas 
Company case * the state of Utah has in- 
dicated a similar attitude. 

On the other hand, some courts hold 
that the right to freedom of contract is 
paramount to the consideration of viola- 
tion of public policy and thus will uphold 
agreements to avoid responsibility for the 
consequence of one’s own negligent act if 
the intent of the parties is clearly spelled 
out in the agreement.* 

It is common to all jurisdictions, how- 
ever, that they will all weigh the attempted 
exculpation in light as to whether there 
is a violation of public policy. If so, they 
will not enforce the agreement; and if not, 
they will. What constitutes public policy 
varies greatly in different states and thus 
we have a great variety of attitudes ex- 
pressed throughout the various states.’ 

Some authorities suggest the real basis 
for distinction as to whether these agree- 
ments should be held invalid or otherwise, 
turns on the social relationship of the par- 
ties and it appears this relationship can 
be categorized under three headings:* 


1. Some relationships are such that 
once entered into they give rise to a 
greater duty or responsibility than that 
required of the ordinary person, such as 
in the case of one who provides a public 
service. Thus a clause excluding liabil- 
ity while in the performance of this duty 
for which payment is received or expect- 
ed is particularly obnoxious. 
2. When one deals with a number of 
persons contemporaneously and where he 
seeks to excuse himself as to one, it is 
felt it leads to conduct injurious to oth- 
ers. This deals with cases of printed 
forms, tickets, signs, etc. 
3. A relationship often represents a 
situation in which the parties have no 
equal bargaining power so that one of 
them must either accept what is offered 
or be deprived of the advantage of the 
relation. Thus a party to obtain the ad- 
vantage of something very important to 
*Conn v. Manchester Amusement Co., 111 A. 339 
(1920); Nashua Gummed & Coated Paper Co. v. 
Noyes Buick Co., 41 A. 2d 920 (1945). , 

*Jankele v. The Texas Co., 45 P. 2d 425 (1936). 
‘Checkley v. Illinois Central R.R., 257 Ml. 491 
(1913). 

’Franklin Fire Ins. Co. v. Noll, 115 Ind. App. 
289 (1945), for a definition of public policy. 

"6 Williston Contracts, Rev. Ed. P. (S.C) 4948. 
Par. 1751C; 37 Col. Law Rev. 248 (1937). 
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him that he cannot obtain elsewhere 
may be induced to enter in an uncon- 
scionable agreement; or where a small 
subcontractor undertakes to perform a 
nominal procedure on a very large oper- 
ation, he may be asked to assume a po- 
tential liability under a hold harmless 
agreement out of all proportion to the 
benelits derived from the work or which 
in fact would require payment of an in- 
surance premium to secure against the 
potential liability greater than the profit 
which he could hope to realize from the 
nominal services to be rendered. 


Thus, it can be seen that the determina- 
tion as to whether validity will be given 
to an exculpatory provision depends upon 
a complexity of considerations, but above 
all it would seem that perhaps the best aid 
in making this determination is to careful- 
ly observe the comparative positions which 
the parties to the contract occupy in regard 
to their strength and knowledge of the 
facts. The further apart they are in their 
respective positions, the less likely the 
agreement will be held valid. Illustrative 
of this situation is where it is necessary for 
one party to enter into the contract to ob- 
tain something that is of great importance 
to him and that he cannot for all practical 
purposes receive elsewhere. Conversely, the 
closer the parties come in approaching ab- 
solute equality in bargaining strength, the 
greater is the probability that the exculpa- 
tory clause will be held valid. Of import- 
ance is to observe the fact that almost in- 
variably the courts, in determining relative 
bargaining position of the parties where 
one of said parties is exempted from liabil- 
ity for his own negligence, generally con- 
sider categories of individuals rather than 
a particular individual.’ 

Secondly, an important aid in making a 
determination as the validity of these claus- 
es is whether there has been created an ar- 
tificial equality by means of giving the in- 
ferior party an option or by employing a 
limitation of liability clause. Thus where 
the equality results in the exculpated per- 
son being in a superior position, the courts 
will tend to deny lending validity to the 
clause. 


Thirdly, the final principle is that all 
exculpatory provisions will be construed 
strictly by the courts. 


The Restatement offers the following 


7138 A.L.R. 155. 
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general rule relating to the validity of in- 
demnity agreements: 


“A bargain to indemnify another 
against the consequences of committing 
a tortious act is illegal unless the per- 
formance of the tortious act is only an 
undesired possibility in the performance 
of the bargain, and the bargain does not 
tend to induce the act.’” 


With these principles in mind, it would 
be well for us to briefly examine some of 
the leading cases to observe the attitude of 
the courts in disposing of problems present- 
ed to it under these clauses. 

There is an abundance of law through- 
out the various jurisdictions of the United 
States dealing with indemnity agreements, 
but the material contained herein will, for 
the most part, be confined to California 
cases. 

The first California case of consequence 
was that of Southern Pacific Co. v. Fellows, 
71 P. 2d 75. That case was decided by the 
Second District Court of Appeals in 1937. 
Hearing was denied by the supreme court. 
Briefly the facts were as follows: 

The railroad company entered into a 
contract with a contractor under which the 
latter undertook the construction of a buil- 
ding for the railroad company. The con- 
tract contained an indemnity clause as 
follows: 


“Contractor expressly agrees to indem- 
nify and save Railroad harmless from 
and against any and all claims, loss, dam- 
age, injury and liability howsoever same 
may be caused, resulting directly or in- 
directly from work covered by this agree- 
ment.” 


During the course of construction an em- 
ployee of the contractor was injured and 
thereafter brought suit against the railroad 
company. He recovered judgment and the 
railroad company paid him the sum of 
$33,543.25. The railroad company brought 
suit to recover the amount it paid on the 
judgment in addition to the amount which 
it had expended in connection with the 
defense of the action. Without detailing 
the facts, it can be fairly stated that the 
injury to the employee was the result of 
the negligence of the railroad and resulted 
at least “indirectly from the work covered 
by this agreement.” 

On appeal from judgment in favor of 


SA.L.I. Restatement, “Contracts,” Volume 2, Par. 
one 
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the defendants in the lower court, the dis- 
trict court was presented with the ques- 
tion: Does the indemnity agreement in- 
demnify the Southern Pacific Company 
against the consequences of its own negli- 
gence? The district court referred to the 
indemnity agreement and stated that the 
clause was “‘so sweeping and all-embracing 
in its terms that, although it does not con- 
tain an express stipulation indemnifying 
appellant against liability caused by its 
own negligence, it accomplishes the same 
purpose.” The court went on to state that 
it was their belief that in construing this 
indemnity clause and interpreting its mean- 
ing, they should be governed by the facts 
and the surrounding circumstances. Based 
upon that decision they reversed the judg- 
ment in favor of the railroad company and 
held the agreement valid. 


One year later, in 1938, the Fourth Dis- 
trict Court of Appeal in California decided 
the case of Pacific Indemnity Co. v. Cali- 
fornia Electric Works, 84 P. 2d 313. Again 
the hearing was denied by the supreme 
court. In the Pacific Indemnity case the 
Standard Oil Company entered into a se- 
ries of contracts with the California Elec- 
tric Works in connection with the construc- 
tion of a building and exhibit in the City 
of San Diego, the total cost of which was 
to be approximately $30,000. The contract 
with the California Electric Works in- 
volved materials and labor in the amount 
of $3,700. The contract between the Stand- 
ard Oil and the Electric Works contained 
the following indemnity agreement: 


“You agree that work described herein 
will be performed by you, and as an in- 
dependent contractor and not as an em- 
ployee of Company. You will indemnify 
and save Company harmless from and 
against any and all loss, damage, injury, 
liability, and claims therefor, including 
claims for injury or death to Company‘s 
employees and damage to Company’s 
property and claims of liens of workmen 
and materialmen, howsoever caused, re- 
sulting directly or indirectly from the 
performance of this agreement; and will 
obtain and maintain in effect insurance, 
including workmen’s compensation in- 
surance, to protect Company from the 
above in amounts satisfactory to Com- 
pany.” 


During the construction of the build- 
ing an employee of the Electric Works was 
injured. He commenced an action against 
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the Standard Oil Co. and one of its em- 
ployees and recovered the damages for his 
injuries. After entry of judgment the com- 
pensation carrier for Electric Works filed 
a claim of lien for its expenses, and the 
Standard Oil Company filed an objection 
to the allowance of said lien. Prior thereto 
the Pacific Indemnity Company, which had 
issued a liability policy to Standard Oil 
Company, had commenced a declaratory 
relief action against the Electric Works 
wherein it presented two issues. The first 
related to the action as to whether the 
lien of the compensation carrier could be 
defeated on the basis of alleged contribu- 
tory negligence on the part of the em- 
ployer. It also raised the issue as to whether 
the indemnity agreement could require the 
Electric Works to indemnify Standard Oil 
Company for the amount of the judgment. 
The issues were consolidated for trial and 
the trial court allowed the lien and denied 
relief under the indemnity agreement on 
the basis that it was not a contract indem- 
nifying the Standard Oil Company against 
its own negligent acts. On appeal the dis- 
trict court affirmed the holding of the 
lower court. The lower court had construed 
the indemnity contract to be ambiguous 
and admitted evidence in explanation 
thereof to assist in its construction. The 
district court was asked to determine whe- 
ther it was proper to admit oral testimony 
to explain its meaning. It stated that the 
language used in the contract would seem 
to be sufficiently broad to indemnify the 
Standard Oil Company against its own 
negligence if there exists no extrinsic am- 
biguity therein. The court followed the 
rule that if there is any reasonable room 
for doubt as to what the contract means 
or as to what the exact words apply to, the 
parol evidence is properly admitted. They 
found ample room for doubt as to whether 
or not the contract was meant to apply to 
the indemnity of the Standard Oil Com- 
pany against its own wrong. 


The court stated that while it is true 
that the provisions of the contract were 
broad and comprehensive, it was provoca- 
tive of some doubt. It stated, ““The defen- 
dant itself wrote the provision into the 
contract of its own benefit. It could have 
plainly stated, if such was the understand- 
ing of the parties, that the plaintiff agreed 
to relieve it in the matter from all liabil- 
ity for its own negligence. As it did not do 
so, we resolve all doubt, as we should, in 
favor of the plaintiff, and hold that it was 
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not the intent of the parties to give to the 
contract as written the effect claimed by 
the company.” 

The court acknowledged that there were 
many decisions tending to establish the op- 
posite view; however, it stated that in Cal- 
ifornia, so far as they knew, the question 
had not been directly passed upon. 

The court presumably based the decision 
upon the inequities of its decision. In sup- 
port of their reasoning they cited an exam- 
ple: If an owner was constructing a build- 
ing, at a cost of $100,000, and an electrical 
coniractor was doing a small part of the 
work at a total cost of $100, under a con- 
tract containing an indemnity provision, as 
in the one involved in the Standard Oil 
case, to hold that the court was without 
power to place itself in the position of the 
parties as nearly as possible by admitting 
oral evidence to explain the contract, or to 
show that the contract was prepared by the 
owner, or that nothing was said concerning 
the indemnification of the owner against 
his own negligence, would be tantamount 
to compelling an unreasonable interpreta- 
tion that would almost, if not altogether, 
work a fraud. 


The court then reviewed the record 
stating that it was proper to admit other 
evidence and that such evidence was legally 
susceptible to the interpretation that the 
contract in question was not one of in- 
deminity for the Standard Oil Company 
against its own negligence. 

Although the Fellows case had been on 
the books one year at the time of the 
California Electric Works decision, it was 
not cited or referred to by the court, and 
it should be noted that the Fellows case 
was never cited in a California decision. It 
is true that the Fellows decision and the 
California Electric Works decision reached 
opposite results, one holding the validity of 
such a broad indemnity agreement and the 
other refusing to give it effect. However, in 
both decisions the results were reached 
after the courts had looked to the facts and 
circumstances surrounding the execution 
of the agreement. The Fellows decision 
was subsequently cited in a 1941 Federal 
Court decision of Rhinehart v. Southern 
Pacific Co., 38 F. Supp. 76, for the pro- 
position that an indemnity clause, broad 
and sweeping in nature, could indemnify 
the indemnitee against its own negligence, 
even though it contained no expressed 
stipulation to that effect, if such appeared 
to be the intent when the contract is read 
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as a whole. In that particular case the rail- 
road company had been sued for damage 
resulting from fire caused by one of its 
switch engines. The owner of the damaged 
property had given the railroad an in- 
demnity agreement in a_ previously ex- 
ecuted spur track agreement. The court 
said that the language involved was com- 
prehensive and unambiguous. In regard 
to the release of the railroad for damage 
caused by fire, the language was explicit. 
The damage suffered by the plaintiff was 
just such a hazard as was contemplated by 
the parties when they contracted and the 
railroad could not be held liable for the 
plaintiff's loss. The court had been apply- 
ing the Arizona law but, as noted, it cited 
a California case for support, and the de- 
cision represents a result which could 
readily have been achieved in the Cali- 
fornia courts. 


Ten years after the Fellows and _ the 
California Electric Works decisions, the 
United States Court of Appeals for the 
Ninth Circuit rendered a decision relative 
to an indemnity agreement wherein it was 
necessary to apply the law of California. 


The court, in General Accident, Fire & 
Life Assurance Corporation v. Viking 
Automatic Sprinkler Co., 193 F. 2d 524, 
cited both the Fellows case and the Cali- 
fornia Electric Works case for the proposi- 
tion that under California law where the 
terms of an indemnity agreement present 
an ambiguity, such ambiguity may be re- 
solved by evidence of the actual intent of 
the parties. In that instance the assurance 
company had issued a liability policy to 
the Austin Company. The Austin Com- 
pany was a prime contractor on the con- 
struction of buildings at Mills Field Air- 
port and employed as subcontractor the 
Viking Company for the installation of a 
sprinkler system. Two employees of the 
Viking Company were injured through 
the sole negligence of Austin Company. 
The assurance company eventually paid 
$19,458.24 under its liability policy and 
sued the Viking Company, as subrogee, on 
the indemnity agreement. The relevant 
clause was as follows: “It is understood 


and agreed that vendor (Viking Company) 
is fully covered with Public Liability, 
Workmen’s Compensation, and Property 
Damage insurance and agrees to protect 
and indemnify the Buyer (Austin Com- 
pany) against all claims for damages, law- 
suits, etc., which may arise due to diffi- 
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culties encountered while vendor is  ser- 
vicing this operation.” 

That district court had held that the 
term “all claims” presented an ambiguity 
and allowed evidence admitted to show 
the intent of the parties. The circuit court 
agreed with the district court’s holding. 
At the trial the assurance company offered 
to prove that after the contract was made, 
the Viking Company had bought an in- 
surance policy which had a rider covering 
Austin’s sole negligence and argued that 
this indicated Viking’s intent to include 
the liability for Austin Company’s own 
negligence within the terms of the in- 
demnity agreement. The trial judge ex- 
cluded such evidence on the ground that 
people frequently insure a wider area of 
coverage without reference to any contract 
liability. He also stated that this evidence 
of intent was offset by Austin’s coverage of 
such liability by its own insurance. The 
court further supported the finding of the 
lower court on the ground that the con- 
tract involved was on a cost plus basis. 
With Austin Company having such insur- 
ance, it would be most unlikely that Vik- 
ing Company should pay for the same in- 
surance and charge it back to Austin Com- 
pany when Austin Company had such in- 
surance for its own protection. 

This case is significant principally for 
the reason that it demonstrates that the 
two cases discussed earlier are not incon- 
sistent, but stand for the same proposition; 
namely, that an indemnity agreement con- 
taining broad and all inclusive terms may 
be held to protect an indemnitee against 
the consequences of his own negligence if 
there is evidence to support such intent, 
even though the agreement does not ex- 
pressly state that that is the purpose of the 
contract. However, subsequent California 
cases have relied principally upon the term- 
inology contained in the Electric Works 
decision to the effect that the agreement 
must contain clear indication that it is the 
intent of the parties to include the neg- 
ligence of the indemnitee if the court is to 
give such interpretation to the agreement. 
The precise question has never been de- 
cided by the supreme court, although the 
following California decisions, as_ indi- 
cated, cite the Electric Works decision with 
approval, and this would seem to suggest 
that if the matter is decided by the su- 
preme court, it will apply the rule of strict 
interpretation. 

In Basin Oil Co. of California v. Baash- 
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Ross Tool Co., 271 P. 2d 122, the Second 
District Court of Appeals was required to 
interpret the effect of the following clause 
contained on an invoice: “Under no cir- 
cumstances are we responsible for any 
damages beyond the price of the goods. No 
damages or charges of any kind, either for 
labor, expenses, or otherwise, suffered or 
incurred by the customer in repairing or 
replacing defective goods or occasioned by 
them, will be allowed.” 


In discussing the matter, the court stated 
that, “In cases where the public interest or 
some statutory prohibition is not involved 
it is permissible for a party to a con- 
tract to absolve himself from liability for 
future negligence. Nevertheless, the law 
does not look with favor upon attempts to 
avoid liability or secure exemption for 
one’s own negligence, and such provisions 
are strictly construed against the person 
relying upon them. It is also well settled 
that a document is to be construed strictly 
against its drafter. In harmony with this 
canon of construction, where the language 
of an instrument purporting to exculpate 
one of the parties for its future negligence 
was prepared entirely by the party relying 
on its terms, words clearly and explicitly 
expressing that this was the intent of the 
parties are required.” (Citations omitted.) 

The court then proceeded to set forth 
that portion of the Pacific Indemnity Com- 
pany v. California Electric Works decision 
set out above. After applying the above 
principles to the facts of the case, the 
court held that the language was not broad 
enough to exculpate it from liability in 
tort for its negligence. That decision was 
rendered in 1954, and in 1956 the First 
District Court of Appeals, in the case of 
City of Oakland v. Oakland Unified School 
District of Alameda County, 297 P. 2d 752, 
again cited and quoted with approval the 
comments of the court in the decision of 
Pacific Indemnity Company v. California 
Electric Works. This later decision involv- 
ed an indemnity clause contained in a 
lease agreement. The pertinent clause was 
as follows: “That the lessee will hold the 
lessor free from any liability or claim for 
damages or suit for or by reason of any 
injuries to any person or property, of any 
kind whatsoever from any cause _ what- 


soever arising out of the use and oc- 
cupation of the premises by the lessee; 
and the lessee hereby covenants and agrees 
to indemnify and save harmless the lessor 
from all liability or damage on account of 
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or by reason of any such injuries or dam- 
ages. 

The lessor had been sued for damages 
arising out of injury to a pedestrian as the 
result of a fall on a walkway adjacent to 
the premises. The court reviewed the Cali- 
fornia cases heretofore cited (with the ex- 
ception of the Fellows case) and others, 
and concluded that there was no question 
but that the indemnity provision was a 
valid one; that the language of the lease 
was clear and unambiguous. The only 
question presented was whether the walk- 
way was included within the term “pre- 
mises” as used in the indemnity agree- 
ment. It found that the indemnity agree- 
ment did not extend to the walkway and 
accordingly reversed the lower court judg- 
ment in favor of the lessor. 

It should be noted that the court ac- 
complished the equitable result it desired, 
that is, it did not relieve the lessor from 
liability of its own negligence. However, 
this result was accomplished not by hold- 
ing the indemnity invalid as such, but 
merely by strictly construing the indemnity 
agreement and holding that its terms were 
not sufficiently broad to include that area 
where the injury occurred. 

A 1954 federal district court decision by 
District Judge Oliver J. Carter seems to 
set forth the present status of the Cali- 
fornia law rather well. In the case of Guy 
F. Atkinson Co. v. Merritt, Chapman, and 
Scott Corp., 126 F. Supp, 406. In answer to 
a contention that an indemnity agreement 
was broad enough to include liability for 
the indemnitee’s own negligence, the judge 
stated as follows: 

“It is a sufficient answer to this con- 
tention that the meaning of the language 
in question is disputed by the parties, be- 
cause plaintiff and defendant have differ- 
ent versions of the circumstances surround- 
ing the framing of the disputed language, 
and each ascribes a different meaning to 
the words; therefore, there are disputed 
question of fact. But further than this, 
plaintiff has alleged acts of affirmative 
negligence. The exculpatory language re- 
lied upon by defendant does not refer to 
negligence at all. The California rule of 
interpretation of exculpatory clauses is 
that the clause is not construed to in- 
demnily against negligence unless that is 
explicitly referred to: 


‘The defendant itself wrote the pro- 
vision into the contract for its own bene- 
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fit. It could have plainly stated, if such 
was the understanding of the parties, 
that the plaintiff agreed to relieve it in 
the matter from all liability for its own 
negligence. As it did not do so, we re- 
solve all doubt, as we should, in favor 
of the plaintiff, and hold that it was 
not the intent of the parties to give to 
the contract as written the effect claimed 
by the company.’ (Basin Oil Co., of Cal- 
ifornia v. Baash-Ross Tool Co., 125 Cal. 
App. 2d 578; 271 P. 2d 122, 132.) 


“This rule is not limited to cases in- 
volving the landlord and tenant relation- 
ship, since the Basin Oil Co. case arose 
from a sale of chattels and Pacific Jn- 
demnity Company v. California Electric 
Works, Ltd. 29 Cal. App. 2d 260, 84 P. 2d 
313, involved a contract for the construc- 
tion of a building. The California rule 
is also the majority rule according to a 
recent annotation in 175 A. L. R. 8, 29: 


‘In the overwhelming majority of the 
cases the result reached by interpreta- 
tional efforts can be condensed into 
the single rule that where the parties 
fail to refer expressly to negligence on 
their contract, such failure evidences 
the parties’ intention not to provide for 
indemnity for the indemnitee’s negligent 
acts.” 


“Therefore, defendant’s first contention 
is without merit.” 


The most recent California decision in- 
volving indemnity agreements is Southern 
California Gas Co. v. Ventura Pipe Line 
Const. Co., 309 P. 2d 849. This was again 
a decision by the Second District Court of 
Appeals rendered April 18, 1957. 

The issue involved was not that of whe- 
ther an indemnity agreement would protect 
against an indemnitee’s own negligence, 
but whether under an indemnity agree- 
ment an indemnitor would be required to 
protect the indemnitee against a claim not 
within the scope of the agreement. In that 
case General Petroleum granted an ease- 
ment to Southern California Gas Co., 
which agreed to indemnify General Pe- 
troleum against any and all claims for 
damage arising from the exercise of the 
easement rights. The gas company thereaf- 
ter hired the pipe line company to install 
a line over the easement. The pipe line 
company in turn gave an indemnity agree- 
ment to the gas company which was a broad 
agreement indemnifying the gas company 
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against all liability and claims for injury 
to or death of an employee of the contrac- 
tor or subcontractor which may arise out of 
the performance of the work under the 
contract. 

In the progress of the work an employee 
of the pipe line company broke an oil and 
gas line which ignited and caused his 
death. His widow sued the General Petrol- 
eum Corporation only and recovered judg- 
ment. The General Petroleum Corporation 
called upon the gas company to defend, 
which it did. The gas company then called 
upon the pipe line company to assume the 
defense, which it declined to do, This suit 
was brought by the gas company for re- 
imbursement from the pipe line company 
under the indemnity agreement for expen- 
ses incurred. The trial judge held that the 
defendant was liable to the plaintiff un- 
der the indemnity agreement. The defen- 
dant pipe line company appealed, claim- 
ing that its obligation to protect the gas 
company did not extend to the contractual 
indemnity agreement undertaken by the 
gas company in favor of a third party, the 
General Petroleum, the existence of which 
was unknown to the defendant at the time 
it gave its own indemnity. The district 
court reviewed the law of various other 
jurisdictions and found that the normal 
implication is that an indemnity agreement 
does not extend to losses for which the in- 
demnitee is not liable as a matter of law. 
The court took note of Section 1648, Civil 
Code, which states: “However broad may 
be the terms of a contract, it extends only 
to those things concerning which it appears 
that the parties intended to contract.” 


The court went on to state that unless 
the gas company itself was negligent it 
could not be liable to the widow and hence 
not liable directly or derivatively to Gen- 
eral Petroleum Corporation, unless there 
was a contract between the two companies 
furnishing a basis for such liability. The 
court then stated: “Protection against lia- 
bility arising in that manner cannot be im- 
plied with respect to an indemnitor who 
has no knowledge of the basic document 
which alone could create the obligation.” 
It stated that that type of liability on the 
part of the gas company was not within 
the scope of the agreement and reversed 
the judgment in favor of the pipe line 
company. 

In summary, the courts frown upon any 
undertaking which includes, among other 
things, a shifting of liability for injury or 
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damage from the wrongdoer to an innocent 
person, or which tends to exculpate or 
whitewash a wrongdoer or joint wrongdoer. 
This is particularly true where the rela- 
tionship of the parties is such that the 
indemnitor is expected by terms of the 
agreement to take on a potential liability 
out of all proportion to the benefit derived 
from the contract. It is also equally true 
where patent inequities appear on the sur- 
face, and in such cases the courts will ad- 
mit parol evidence to further demonstrate 
the intent of the parties or to entirely re- 
view the arrangement so that the record, 
so to speak, can be searched for the exist- 
ence of such inequities. 

Although there have been some devia- 
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tions in the attitudes of our courts concern- 
ing such agreements, it is perhaps safe to 
say that for an agreement of this nature to 
be effective and fully binding it must be 
spelled out with infinite clarity as to that 
which is being assumed by the indemnitor. 
Some courts have permitted the use of 
broad general terms to include the negli- 
gence of all parties (including that of the 
indemnitee), to be included within the 
indemnity agreement; but it would be safer 
in drawing such agreements to specifically 
spell out that the indemnity contract holds 
harmless the indemnitee even from the acts 
of his own negligence. 

Editor’s Note: See also XXII Insurance Counsel 
Journal, p. 400. 


Free Choice of Physicians Under the 
Workmen’s Compensation Law 


CuHar_es W. Bowers* 
Los Angeles, California 


REE choice of physicians, as indicated 

by the title, refers to the right of an 
employee to select his own physician to 
treat and relieve such employee of injuries 
suffered in an industrial accident. 


All states provide medical benefits, which 
vary as to free choice of physicians, the du- 
ration of the treatment and amounts. 
Twelve states are unlimited as to the dura- 
tion and amount. Twenty-six states are 
limited, subject to extension by industrial 
boards or administrative bodies, while nine 
states are fixed as to limits. 

There are only four states which have 
unrestricted choice as to physicians. Those 
are New York, Massachusetts, New Hamp- 
shire and Washington. While the Massa- 
chusetts statute provides that the employee 
may choose his own physician, it is only 
with the authorization of the industrial 
board. New York has a similar law which 
permits the employee to select his physician 
from a panel authorized by the board. 


In the State of Rhode Island, an employ- 
ee may choose a physician, but a change 
may be ordered by the Director of Labor. 
No free choice exists in the states of Ten- 
nessee or California, but an employee does 
have the right to request a panel of three 


*Of the firm of Spray, Gould & Bowers; Member, 
Workmen’s Compensation Committee. 


physicians or surgeons selected by the em- 
ployer, from which the employee may then 
select one of the three as the physician to 
treat and relieve him of his injuries. This 
differs in some respects from Wisconsin, 
which requires a panel of a reasonable 
number of physicians, from which list the 
employee may select the doctor. It is fur- 
ther provided in the states of California, 
North Dakota, Ohio, Arizona, Oregon, 
West Virginia, Wyoming and the Territory 
ol Puerto Rico that there shall be a free 
choice of physicians if medical benefits 
provided for are not given after notice of 
injury. In California, Connecticut, Dis- 
trict of Columbia, Illinois, Massachusetts, 
Nebraska, New York, Puerto Rico and Wis- 
consin, there is no limit of liability as to 
time or amount, while in several of the 
other states (Idaho, New York, North Da- 
kota and Arizona), the obligation is limited 
to a reasonable period of time, and in yet 
some other states, the obligation to furnish 
medical treatment is limited in time or 
costs or both, but further treatment may be 
ordered without limit. The obligation to 
furnish medical treatment is limited both 
as to time and cost in Alabama, Colorado, 
Kansas, Montana, Pennsylvania, South Da- 
kota, Tennessee and Vermont, while in In- 
diana, Michigan, Nevada, New Hampshire, 
Texas and Virginia, there exists a limita- 
tion, but only as to time. 
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In Iowa, Kentucky, Louisiana, Maryland, 
New Mexico and West Virginia, the obliga- 
tion is limited, but only as to cost. 

The statutes vary as to occupational di- 
seases. These statutes, however, are too 
various to mention here. 

Medical benefits are an integral and im- 
portant part of all compensation laws. The 
most common type of law requires that the 
employer furnish such medical and hospital 
services in the first instance. Upon refusal 
or failure of the employer to name a 
physician, the employee has the right to 
select his own physician. Even in those 
states where the right to select physicians 
is left to the employer, the employee, in 
cases of emergency or very serious injuries, 
is entitled to select his own physician. 

There are many advantages and disad- 
vantages in the free choice of physicians. 
The employer’s right to select the physician 
is usually exercised by the employer's in- 
surance carrier. In those instances where 
the employee has free choice, or at least li- 
mited free choice, the industrial boards 
usually select a panel of physicians whose 
abilities have been approved. 

Probably the most favorable thing that 
can be said about a free choice by an em- 
ployee is that he is being treated by a 
physician or surgeon in whom he has con- 
fidence. The employee in this instance is 
more likely to cooperate with the doctor in 
carrying out the necessary treatment to 
cure and relieve him of the effects of the 
injury and probably will be likely to return 
to his occupation at an earlier date than 
if he is being treated by a physician in 
whom he has no confidence and whose se- 
lection is made by an insurance company. 
As frequently happens where an insurer 
selects the physician, the employee at the 
outset is antagonistic to such a physician 
and fails to cooperate with him. This, in 
turn, results in a neurotic condition. The 
neurotic condition often prolongs the need 
for medical treatment and also prolongs 
the period of time during which compen- 
sation benefits are paid. The neurosis 
probably develops because the employee 
feels that the insurance company’s doctor 
is trying to urge him to return to work pre- 
maturely and to stop further medical treat- 
ment, even though at the time the em- 
ployee is actually well able to return to 
work. It is certainly the desire of Work- 
men’s Compensation Insurance carriers to 
provide the best medical treatment that 
can be procured, and if specialists are re- 
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quired, insurance carriers, through their 
choice, will tender such treatment as a 
means of speeding up recovery as well as 
keeping the cost of medical expenses to a 
minimum. The cost of medical treatment 
has been increasing as the years go by. It 
was found in a survey of the State of Ohio 
in the year 1946 that 47.3% of all compen- 
sation outlay was for medical benefits. In 
Wisconsin for the same year the medical 
benefit outlay was 24.5%. 

Where a free choice of physicians exists, 
the costs of medical are usually higher. 
Many of the physicians selected by the em- 
ployee do not then abide by a fee schedule, 
which is usually promulgated by the Indus- 
trial Boards, and base their fees upon some 
standard that is certainly not commensur- 
ate with the earnings of the employee. 
These fees have been found to be five and 
six times higher than the industrial fee 
schedule for similar type of work perform. 
ed by physicians who are selected by the in- 
surance carriers. 

Where the employee selects his own phy- 
sician, the ability or competence of the 
physician in those cases can be question- 
able, as carriers have often found that se- 
rious disabilities and injuries have resulted 
from treatment by physicians who were not 
competent or qualified to treat a particular 
type of industrial injuries. In the writer’s 
experience, it has been found many times 
that so-called first aid doctors chosen by 
the employee have attempted to give treat- 
ment to eye injuries through the removal 
of foreign bodies, where if the injury had 
been attended by an eye specialist in the 
first instance, it would have materially re- 
duced the disability and probably even 
have prevented blindness in the injured 
eye. It has been found also that where 
free choice of physicians exists the disabil- 
ity has been prolonged. This has occurred 
frequently in back cases where the diag- 
nosis is made of a lumbar sprain, and after 
months of treatment by the free choice 
physician have not produced any results, 
it later has been found that the disability 
was in fact due to a herniated disc, for 
which the only treatment is that of surgery. 


Another complaint of insurance carriers 
is that often free choice does not permit the 
claim adjuster to evaluate the case proper- 
ly, for many times the free choice doctor, 
not being familiar with industrial injuries, 
does not estimate the disability originally 
commensurate with the type of injury sus- 
tained. This frequently results in delaying 
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payment of compensation benefits and 
solicitation of further medical reports, with 
consequent revisions of the estimate of cost 
of the case. In California, the law provides 
for a schedule of permanent disability 
which is based not only upon the loss of 
function, but includes as well subjective 
complaints. The county and state medical 
societies have attempted to educate the gen- 
eral practitioner, and specialist as well, as 
to what information is needed in describ- 
ing various types of permanent disabilities, 
but not withstanding this attempt, it has 
been found that there is still only a limited 
group of physicians who can accurately de- 
scribe the permanent disability along the 
lines required by the Industrial Accident 
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Commission. Few, if any, free choice physi- 
cians can adequately describe these in- 
juries, which then necessitates the examina- 
tion by the industrial board of such cases, 
or the appointment by the commission of 
an independent medical examiner, which 
examiner is thoroughly competent and 
qualified to describe the nature and extent 
of the injuries. 

As can be seen by this short article, the 
practice of permitting free choice of physi- 
cians is in truth and in fact not to the best 
interest of the employee himself, because 
many times he fails to procure the best 
treatment to cure and relieve him of his 
injuries and return him to his gainful oc- 
cupation. 


Liability For Loss By Fire Among Insurer, Tenant 
and Landlord* 


EuGENE L. MATAN 
Columbus, Ohio 


T IS A general practice for a property 
I owner to insure his property against 
loss by fire. The insurance company has an 
equitable right of subrogation to any cause 
of action against a third party who negli- 
gently causes loss by fire. When property 
is leased, the lease quite often contains a 
covenant to return the premises in good re- 
pair with an exception of loss by fire. The 
purpose of this inquiry will be to deter- 
mine whether such an exception in a lease 
coupled with a contemplation that the les- 
sor will insure the premises, will exonerate 
the lessee from liability for any fire loss 
proximately caused by his own negligence. 
This presents a policy issue of current sig- 
nificance as to whether an insurance com- 
pany, by exercising its right of subrogation, 
can shift such risk of loss to the negligent 
tenant. Since 1950 the Eighth Circuit Court 
of Appeals, the highest courts of Ohio, 
North Carolina, Missouri, Illinois, and a 
district court in Pennsylvania, have consid- 
ered this problem. ‘The insurance com- 
panies were the real parties in interest and, 
for the most part, instigated the litigation. 


This comment will include discussions 
of covenants in a lease, public policy, the 
effect of insurance on the liability of the 


parties, an analysis of the pertinent cases, 


*Reprinted, with permission, from 18 Ohio 
State Law Journal 423 (1957). 





Ohio law, and a conclusion. It should be 
noted that the following comment will ap- 
ply only to ordinary negligence on the part 
of the tenant, and not to wilful or grossly 
negligent conduct. 


The Tenant’s Liability 


At common law a tenant was not liable 
for negligent or accidental loss by fire. 
By the Statute of Gloucester a lessee for life 
or years was made liable for such loss. The 
law was changed again by 6 Elizabeth un- 
der which a lessee was not liable for acci- 
dental loss by fire except in cases of special 
agreement.’ Therefore, under a lease with- 
out any covenant to repair or to return in 
good condition, the lessee is only required 
to use reasonable diligence in care of the 
premises’ and is not liable for loss occasion- 
ed by accidental fires; but he is liable if the 
property is destroyed through his negli- 
gence.’ If the injury is accidental, nei- 

See Warner v. Hitchins, 5 Barb. 666 (N.Y. Sup. 
Ct. 1849); 1 Thomas’s Lord Coke’s First Institute 
644; annot. L.R.A. 1918A 369. 

*The tenant is liable for fair and tenant-like 
repairs which prevent decay and delapidation, such 
as keeping buildings wind and water tight, but 
is not liable for ordinary wear and tear. Patton v. 
United States, 139 F. Supp. 279 (W.D., Pa. 1955). 

"United States v. Bostwick, 94 U. S. 53 (1876); 
Miller v. Miller, 217 Miss. 650, 64 So. 2d 739, 38 
A.L.R. 674 (1953); 32 Am. Jur., Landlord and 
Tenant §366 at p. 1079 (1947). For a discussion of 
the cases see 10 A.L.R. 2d 1023 (1950). 
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ther landlord nor tenant has the duty to 
repair in England and the United States;* 
nor, by the better view, would the tenant 
be liable for the acts of a stranger.’ 


The common law duty of reasonable care 
may be modified by a general covenant to 
repair or surrender the premises in as good 
condition as when received. The unquali- 
fied use of this covenant imposes an abso- 
lute obligation to repair or rebuild upon 
the lessee, irrespective of the cause of de- 
struction." 


To alleviate the extreme harshness of 
such strict liability to repair or rebuild, 
certain specified exceptions are inserted in 
the lease to relieve the tenant from liabil- 
ity for injury due to the excepted cause.’ 
The covenant to repair and the exception 
are generally construed together so that 
the covenant is modified by the exception.* 
Where there is an exception from loss due 
to ordinary wear and tear, the elements, 
unavoidable casualty, acts of God, or un- 
avoidable accident, the net effect is to im- 
pose a duty of ordinary care on the tenant.’ 
There is a conflict of authority whether 
some of these exceptions will include loss 
caused by accidental fire and thereby exon- 
erate the lessee.” The lessee, however, will 
not be relieved from liability for a fire neg- 
ligently caused under these general excep- 


‘6 Williston, Contracts, §1967 at p. 5519 (Rev. 
Ed. 1936). But in civil law the tenant is not liable 
for rent and the landlord has the duty to repair 
since a lease is looked on as a contract instead of a 
conveyance. Jbid. 

‘Restatement Property Par. 146 (1936) . Also see 5 
American Law of Property §20.13 (Casner ed. 
1952). Contra, Powell v. Dayton R. Co., 16 Ore. 33, 
16 P. 863 (1888) . 

“Anderson v. Ferguson, 17 Wash. 2d 262, 135 p. 
2d 302 (1943); Kirby v. Davis, 210 Ala. 192, 97 So. 
655 (1923); 6 Williston, Contracts §1967 (Rev. Ed. 
1936) ; 32 Am. Jur., Landlord and Tenant §791 at 
p. 675 (1941); 51 C. J. S., Landlord and Tenant Par. 
368 at p. 1099 (1947); 1 American Law of Property 
$3.79 at p. 349 (Casner ed. 1952). 

See Brophy v. Fairmont Creamery, 98 Neb. 307, 
152 N.W. 557, L.R.A. 1918A 367 (1915). For a 
collection of cases dealing with this question, see 
45 A.L.R. 60 (1926) and 20 A.L.R. 2d 1351 (1951). 

8Miller v. Belnap, 75 Idaho 46, 266 P. 2d 662 
(1954) . 

See Ten Six Olive, Inc. v. Curley, 208 F. 2d 
117 (8th Cir. 1953). 6 Williston, Contracts §1967. 
(Rev. Ed. 1936) note 4; 51 C.J.S., Landlord and 
Tenant §368 at p. 1102, §414 at p. 1162 (1947) . 

“Wear and tear” does not include accidental 
fires. McKinley v. Jutte and Co., 230 Pa. 122, 79 
Atl. 244 (1911). “Wear and tear excepted” does 
not obligate the tenant to rebuild in case of acci- 
dental loss by fire. Howeth v. Anderson, 25 Tex. 
557, 78 Am. Dec. 538 (1860). Also see 32 Am. Jur., 
Landlord and Tenant §811 (1941); 51 C.J.S., Land- 
lord and Tenant §368 at p. 1102 (1947). 
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tions." When “fire” is specifically excepted 
it is generally held that loss from acciden- 
tal fire will fall within the exception and 
the lessee will not incur liability for the 
loss."* The application of this exception to 
fires attributable to the lessee’s negligence 
depends on the intention of the parties to 
the lease” and there is a conflict of author- 
ity whether the lessee will be exculpated 
from his own negligence. The earlier cases 
construed an exception of “fire” as mean- 
ing only accidental fire, and therefore the 
lessee was liable for loss due to his negli- 
gence." The trend of the more recent cases” 
has been to construe the lease so that the 
tenant is exempted from liability for loss 
resulting from his own negligence.” This 
construction has been primarily attribut- 
able to a provision which obligates the les- 
sor to assume the payment of insurance 
premiums on the theory the parties intend- 
ed the lessee to receive the benefit of the 


insurance by exculpation.” 


“Salina Coca-Cola Bottling Corp. v. Rogers, 171 
Kan. 688, 237 P. 2d 218 (1951). “By the elements” 
includes fire occurring without fault, but not by 
negligent acts of a stranger. Polack v. Pioche, 35 
Cal. 416, 95 Am. Dec. 115 (1868); 51 C.J.S., Land- 
lord and Tenant §368 at 1102 (1947). 

“Basketeria Stores v. Shelton, 199 N.C. 746, 155 
S.E. 863 (1930); Hedrick v. Pack, 106 W. Va. 322, 
145 S.E. 606 (1928); Kennedy v. Loose Willes Bis- 
cuit Co., 194 Pa. Super. Ct. 602 (1928); Karl v. 
Jackson, 12 Ohio App. 477 (1920). 

“™Cerny-Pickas & Co. v. C.R. Jahn Co., 7 Ill. 2d 
393, 131 N.E. 2d 100 (1956); Carstens v. Western 
Pipe and Steel Co., 142 Wash. 259, 252 P. 939 
(1927) ; 51 C.J.S., Landlord and Tenant §414 at p. 
1162 (1947). 

“Carstens v. Western Pipe and Steel Co., supra 
note 13; Brophy v. Fairmont Creamery, supra note 
7. The lessor was relieved from liability to rebuild 
under a covenant to rebuild where the fire was 
caused by the lessee’s negligence. Morris v. Warner, 
207 Cal. 498, 279 P. 152 (1929). 

“With the exception of Winkler v. Appalachian 
Amusement Co., 238 N.C. 589, 19 S.E. 2d 185 
(1954), discussed in text accompanying note 44, 
infra. 

“Cf. Lathrop v. Thayer, 138 Mass. 466, 52 Am. 
Rep. 286 (1885), in which a tenant at will was 
held not liable for loss to the leased premises 
caused by his negligence since such acts were “per- 
missive waste” and not “voluntary waste.” This 
exemption did not extend to reckless acts. The 
reasoning was that the cost of the risk was in- 
cluded in the rent paid. This decision was dis- 
cussed in Gade v. National Creamery Co., 324 Mass. 
515, 87 N.E. 2d 180 (1949), where the court ap- 
proved Lathrop, “at- least in so far as an omission 
(by the tenant) to safeguard.” 

“General Mills, Inc. v. Goldman, 184 F. 2d 359 
(8th Cir. 1950), cert. denied 340 U.S. 947 (1950), 
the case is discussed in annot., 20 A.L.R. 2d 1353; 
Hardware Mutual Insurance Co. v. C. A. Snyder, 
Inc., 137 F. Supp. 812 (W.D. Pa. 1956), 17 U. Pitt 
L. Rev. 509 (1956); United States Fire Insurance 
Co, v. Phil-Mar Corp., 166 Ohio St. 85, 139 N.E. 
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Public Policy 


The law seems well settled that either 
party to a lease may exempt himself from 
liability for his own negligent acts result- 
ing in injury to the premises,” and such a 
construction is not against public policy.” 
An Illinois appellate court” held that a 
lease with the clause, “loss by fire and ordi- 
nary wear and tear excepted,” was void as 
against public policy. This case was ex- 
pressly overruled by the Illinois Supreme 
Court which held that the lessee was ex- 
culpated from liability by the lease provis- 
ion. The court said that this was a private 
contract and no public interest was involv- 
ed, notwithstanding the violation of cer- 
tain city ordinances by the lessee.” Where 
the exculpation is in favor of a lessor and 
a personal injury is involved, the courts 
may find “public interest” and therefore 
hold the contract void as against public 
policy.* 

There are two opposing rules of con- 
struction involved in the cases where the 
lease contains an exception of fire. One is 
that the lease shall be construed most strin- 
gently against the lessor and the other is 
that exculpatory contracts are not favored 


“See supra note 13. Also 51 C.J.S., Landlord and 


Tenant §368 at p. 1084 (1947). 


’Cerny-Pickas & Co. v. C.R. Jahn Co., supra 
note 13; Jackson v. First National Bank of Lake 
Forest, 415 Ml. 453, 114 N.E. 2d 721 (1953) ; Check- 
ley v. Illinois Central R.R. Co., 257 Ml. 491, 100 
N.E. 942 (1913); 6 Williston, Contracts §1751A at 
p. 4964 (Rev. Ed. 1936). But a contract to exempt 
a future wilful tort or gross negligence is void as 
against public policy. 6 Williston, Contracts §1751B 
(Rev. Ed. 1936). 


*Cerny-Pickas & Co. v. C. R. Jahn Co., 347 Mb 
App. 379, 106 N.E. 2d 828 (1952). 

™Cerny-Pickas & Co. v. C. R. Jahn Co., supra 
note 13. 


*Papalos v. Shaka, 91 N.H. 265, 18 A. 2d 377 
(1941); Conn. v. Manchester Amusement Co., 79 
N.H. 450; 111 Atl. 339 (1920). Contra, Kirschen- 
baum v. General Outdoor Advertising Co., 289 
N.Y. 489, 180 N.E. 245, 84 A.L.R. 645 (1932). This 
case has been abrogated by a New York statute 
which does not allow a lessor of an apartment buil- 
ding to exempt himself from liability for his neg- 
ligence. N. Y. Real Prop. Law §234; Kean v. 34 
West 34th Street Corp., 190 Misc. 914, 75 N.Y.S. 
2d 498 (1947). 





2d 330 (1956); Cerny-Pickas & Co. v. C. R. Jahn 
Co., supra note 13; Kansas City Stock Yard Co, v. 
1. Reich and Sons, Inc., 250 S.W. 2d 692 (Mo. 
1952), 6 Vand. L. Rev. 408 (1952); Slocum v. Nat- 
ural Products, 292 Mass. 455, 198 N.E. 747 (1935) . 
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by law and therefore the lease will be con- 
strued stringently against the lessee.” 


The Effect Of Insurance On The‘ Lessee’s 
Liability 


The insurer can have no more rights 
than the insured.” Since the insurer’s right 
depends on subrogation, it may be defeat- 
ed by the insured’s release prior to or even 
after loss.“ Therefore the insurer cannot 
recover as subrogee where the insured has 
assumed the risk of loss by fire in a lease.” 


In the absence of an express or implied 
provision that the insured has contracted 
for the benefit of the lessee or lessor, nei- 
ther has any right in insurance procured 
by the other. Fire insurance is usually con- 
sidered a personal contract and does not 
“run with the land.”” A tenant bound to 
rebuild must do so even though the land- 
lord has received the insurance money for 
the loss;* nor does the tenant have any 
right to the landlord’s insurance money 
upon rebuilding of the premises.” 


An attempted assignment by the insured 
without the consent of the insurer is inop- 
erative. If the consent of the insured is 
given then the assignment becomes a nova- 
tion, the assignee being substituted for the 
original insured. By better opinion such 
assignee takes such rights as are given by 
the terms of the contract, freed from any 
defenses available against the assignors.” 


*Against the lessor: Hardware Mutual Ins. Co. 
v. C. A. Snyder, Inc., supra note 17. Against ex- 
culpatory effect: Carstens v. Western Steel and 
Pipe Co., supra note 13; Dingledly Lumber Co. v. 
Erie R. Co., 102 Ohio St. 236, 131 N.E. 723 (1921); 
6 Williston Contracts §§1751B, 1825 (Rev. Ed. 
1936); 51 C.J.S., Landlord and Tenant, §414 
(1947). Cf. Freddi-Gail, Inc. v. Royal Holding 
Corp., 34 N.J. Super. 142, 111 A. 2d 636. (1955). 

“Hartford Fire Ins. Co. v. Chicago, M. & St. P. R. 
Co., 175 U. S. 91 (1899). 

*Illinois Central R. Co. v. Hicklin, 131 Ky. 624, 
115 S.W. 752 (1909). 

*Frederick v. Great Northern Ry. Co., 207 Wisc. 
234, 240 N.W. 387, modified at 241 N.W. 363 
(1932) . 

“Miller v. Gold Beach Packing Co., 131 Ore. 302, 
282 Pac. 764, 66 A.L.R. 858 (1929). Also see cases 
collected in 29 Am. Jur., Insurance §126, at p. 142, 
footnote 11. 

*Panhandle Oil Co. v. Sherrel, 158 Miss. 810, 131 
So. 263 (1930). 

Ely v. Ely, 80 Il. 532 (1875). 

*American Central Insurance Co. v. Sweetser, 
116 Ind. 370, 19 N.E. 159 (1888); Ellis v. Council 
Bluffs Ins. Co., 64 Towa 507, 20 N.W. 782, (1884) ; 
Fogg v. Middlesex Mutual Fire Ins. Co., 10 Cush. 
(Mass.) 337 (1852). See generally, Vance Insur- 
ance §128 (3d Ed., 1951). 
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The Status Of The Law 


Brophy v. Fairmont Creamery” held: that 
a covenant in a lease to yield possession 
“subject to loss by fire” was intended to 
relate only to accidental fires and, accord- 
ingly, did not exempt a tenant from liabil- 
ity for fires caused by his own negligence.” 
A similar result was reached in Carstens v. 
Western Pipe and Steel Co." The lessee 
claimed he was exculpated by the lease pro- 
vision “damage by fire or the elements ex- 
cepted.” The court said that “Such a con- 
cession would hardly be looked for in a 
contract between business men.” It is wor- 
thy to note that neither the Brophy case 
nor the Carstens case mention an insurance 
provision in the lease. This fact is later 
used to distinguish these two cases.” 


The Massachusetts Supreme Judicial 
Court seemed to have a different attitude 
toward this issue in Slocum v. Natural Pro- 
ducts.” The court said that the word “fire,” 
in the clause “damage by fire or unavoid- 
able casualty excepted,” given its ordinary 
meaning, included fires caused by the neg- 
ligence of the tenant.” This issue was 
handled very decisively in the leading case 
of General Mills v. Goldman.” The lease 
contained the provision, “loss by fire and 
ordinary wear excepted,” in addition to a 
clause which provided that the lessor shall 
insure the premises against fire. The prem- 
ises were destroyed by fire and the insur- 
ance company paid the lessor $110,000, the 
original purchase price and full insured 
value. The lessor sued in district court for 
negligence and the insurance company in- 
tervened. The trial court found the plain- 
tiff was damaged to the amount of $142,- 


898 Neb. 307, 152 N.W. 557, L.R.A. 1918A 367 
(1915) . 

“American Jurisprudence cites this case as au- 
thority for the general rule, 32 Am. Jur., Landlord 
and Tenant, $537 at p. 669 (1941). 

8142 Wash, 259, 252 Pac. 939 (1927). Also see 10 
A.L.R. 2d 1023 (1950). The cases are generally to 
the effect that a lessee of premises is liable in dam- 
ages to the lessor for injuries thereto resulting 
from a fire due to his wrongful act or negligence. 

“Cerny-Pickas & Co. v. C. R. Jahn Co., supra 
note 13. 

#992 Mass. 455, 198 N.E. 747 (1935). This may 
have been due to the influence of an earlier case 
involving a tenant at will, see supra note 16. 

“See annot. 20 A.L.R. 2d 1353 (1951); also Brew- 
er, An Inductive Approach to the Liability of the 
Tenant for Negligence, 31 B.U.L. Rev. 47 (1951), 
339 Ins. L. J. 263-73 (1951). 

#184 F. 2d 359 (8th Cir. 1950); approved in 35 
Minn. L. Rev. 603 and Brewer, supra note 36; 
disapproved in 12 U. Pitt. L. Rev. 452 (1951). 
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000." The Eighth Court of Appeals re- 
versed the district court saying that the 
lease, read as a whole and in the light of 
ordinary business practices, exempts the 
tenant from liability for negligence. The 
district court decision stimulated great in- 
terest in the insurance industry. By bring- 
ing a subrogation suit against the negligent 
lessee the insurance company had a possi- 
bility of recouping unexpected costs which 
they had computed as part of the risk on 
the policy issued to the landlord. Also in- 
surers pondered the prospect of fire insur- 
ance sales to insecure tenants.” The ten- 
ant’s dilemma was great because standard 
fire insurance policies do not cover prop- 
erty of others. Most public liability policies 
exclude liability arising from damage to 
the property of others in custody of the in- 
sured, and the lack of experience on the 
risk made rates pure guesswork.” A notable 
law review article" concludes that “The in- 
surers . . . will not entirely relinquish their 
golden chance.” 

The reaction of insurers seems to have 
been accurately forecast as evidenced by the 
number of cases deciding this issue since 
the General Mills case. The Missouri Su- 
preme Court” cited and followed the Gen- 
eral Mills doctrine, although this case did 
not involve a lease exception of fire. The 
question litigated was the exculpation of 
the lessee by an oral agreement to pay a 
higher rental for the insurance protection. 
The only aberration, and case not distin- 
guishable, from the General Mills doctrine 
is Winkler v. Appalachian Amusement 
Co." The lease provided for return of the 
premises in good condition, “damage by 
fire excepted.” There was also a clause 
that the lessor should insure. The court 
held for the lessor, reasoning that the use 
of an exculpatory expression of this type 
in a contract was not plausible in the eyes 
of a businessman. The case of Cerny-Pickas 
& Co. v. C. R. Jahn Company followed the 
General Mills doctrine, holding the lessee 
was exculpated by the clause “loss by fire 

“This left a gain of $32,500 by suing, instead of 
accepting the $110,000 as determined by the in- 
surer. See Brewer, supra note 36. If this were a 
subrogation suit could the insurer realize such an 
appreciation? 

“See Brewer, supra note 36 at p. 49. 

“Brewer, supra note 36 at p. 51. 

“Brewer, supra note 36.. 

“Brewer, supra note 36 at p. 51. 

“Kansas City Stock Yards Co. v. A. Reich and 
Sons, Inc., 250 S.W. 2d 692 (Mo. 1952), 6 Vand. L. 
Rev. 408 (1952). 

“238 N. C. 589, 79 S.E. 2d 185 (1954). 
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and ordinary wear excepted.”” The Su- 
preme Court of Ohio also followed the 
General Mills doctrine in United States 
Fire Insurance Co. v Phil-Mar Corp." liti- 
gating the clause “loss by fire and ordinary 
wear and decay only excepted.” Exculpa- 
tory effect was given to a lease in Hardware 
Mutual Insurance Co. v. C. A. Snyder, 
Inc.," applying a lease exception which 
read “reasonable wear and tear and acci- 
dent by fire alone excepted.” The district 
court construed the word “accident” as ap- 
plying to fires caused by the lessee’s negli- 
gence under Pennsylvania law. Although 
the court ignored the General Mills case, 
this appears to be an expansion of its ra- 
tionale. ‘The court primarily used a defini- 
tional approach, citing lexicographical au- 
thorities saying that “accident” means any 
event, occurrence or happening. The court 
also “construed the lease most strongly 
against the lessor.” 

The courts appear to have made a con- 
fusing distinction between contract and 
tort liability in some of these cases. Since 
a lease exception exculpating the lesseee is 
not against public policy, there is no reason 
for such a distinction except as an aid in 
determining the intent of the parties. It 
secms clear that a lessee may modify tort 
liability for negligence by a contract. An 


Ohio Supreme Court case, Day Wood Heel 


Co. v. Rover,* may have drawn this distinc- 
tion between tort and contract liability. In 
that case the lessor brought two separate 
actions, one for negligence and one on the 
lease. The decision concerned only the suit 
on the lease for breach of covenant to re- 
turn the premises in good condition. The 
opinion expressly states the case will be 
confined to the alleged breach of covenant 
“without prejudice to rights of the parties 
in the action ex delicto pending in the 

“Cerny-Pickas & Co. v. €. R. Jahn Co., 7 Ul. 2d 
393, 131 N.E. 2d 100 (1956); 44 Ill. B. J. 574. 
(1956). The majority opinion advanced the follow- 
ing arguments for exemption: (1) the lease clearly 
contemplates loss by fire. (2) Construed with the 
clause providing that the landlord shall insure the 
building against loss by fire it is very likely the 
word “fire” was used to include fires caused by 
negligence since this is the definition used in a 
standard fire insurance policy. (3) Construed 
against the common law background the excep- 
tion would have no meaning at all unless it were 
intended to exempt the lessee. (4) The cost of 
insurance is actually being paid by the lessee in 
a higher rental. 

“166 Ohio St. 85, 139 N.E. 2d 330 (1956). 

“137 F. Supp. 812 (W.D. Pa. 1956) , disapproved, 
17 U. Pitt. L. Rev. 509 (1956) . 

123 Ohio St. 349, 175 N.E. 588, 20 A.L.R. 3d 
1353 (1931). 
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court below. The tort action appears 
never to have been reported. This dictum 
may be interpreted as indicating that there 
was possibly a cause of action in tort dis- 
tinct from any contractual liability, not- 
withstanding an intent by the parties to 
modify tort liability. The other possible in- 
terpretation of the dictum is that the court 
was adhering to the principle of confining 
the decision to the matters before it, i.e. an 
action on the contract. 


The Slocum case” also indicates that 
there is a difference between a tort and a 
contract obligation. The Massachusetts 
court held that the lessee was exculpated 
from any contractual duty by a lease ex- 
ception of fire but qualified this with a 
dictum. “It does not necessarily follow that 
the lessor would have no action in tort.” 

Judge Sanborn in his dissenting opinion 
to the General Mills case" uses the delinea- 
tion between tort and contract in finding 
the parties’ intent. He implies that a con- 
tract may modify tort liability but that the 
partics only intended to modify contrac- 
tual liability to rebuild where the fire was 
accidental and not to modify liability for 
negligence. He said that a tenant’s tort lia- 
bility for negligence is quite apart from his 
contractual liability to pay rent or make 
repairs and the exceptions do not exoner- 
ate the tenant from tort liability, even 
though the damage is due to one of the ex- 
cepted causes. The majority opinion does 
not recognize this delineation between tort 
and contract and allows the contract to 
have exculpatory effect. The dissent in the 
Cerny-Pickas case asserts that “such excep- 
tions are not designed to relieve the lessee 
from tort liability.” The majority opinion 
soundly rejects this schism in the parties’ 
thinking, saying, “There are areas of the 
law in which the distinctions between lia- 
bility in contract and in tort may be sig- 
nificant, despite their remote and ‘acciden- 
tal origin. We are not satisfied, however, 
that such distinctions are relevant in de- 
termining the meaning to be given to w ords 
used by laymen in defining their rights and 
obligations.’ a 


Ohio Law 


The exception of fire clause has had va- 
ried interprets ition in Ohio. An exception, 


7d. at 351, 175 N.E. at 589. 

“Supra note 35. 

"General Mills, Inc. v. Goldman, supra note 37 
at p. 370-71. 

“Supra note 45. 
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to an express covenant to return the prem- 
ises in good condition, of “damage by fire 
or other unavoidable casualty excepted,” 
did not include the leaving of debris on 
the premises after a fire and the tenant was 
liable for the cost of removal. “ In Day 
Wood Heel Co. v. Rover,” the lessor sued 
for breach of covenant to return the prem- 
ises in good condition, “damage by fire or 
other unavoidable casualty excepted.” The 
lessor made his case depend on an inter- 
pretation of the clause as reading “‘unavoid- 
able fire.” The court held this construction 
would have the effect of making the lessee 
the insurer and he would not be liable if 
the lessor merely proved the fire was avoid- 
able. at ; 

An appellate court case,” in which the 
lease clause read “damage by fire and other 
unavoidable casualty excepted,” held that 
the tenant would not be liable for damage 
caused by fire unless it appears he was neg- 
ligent. The dictum in this case indicates 
the lessee may have been liable if he were 
negligent but, of course, there was no issue 
of exempting the lessee from negligence. 

The Ohio Supreme Court in United 
States Fire Insurance Company v. Phil- 
Mar Corp.” decisively held that a lease 
which contained an exception to the sur- 
render clause of “loss by fire,” completely 
exonerated the lessee from liability for loss 
due to his own negligence. ‘The court rea- 
soned that the exception clause and the 
clause which provided that the lessor in- 
sure, indicated intention by the parties to 
exculpate the lessee from loss caused by his 
own negligent acts as well as loss from fires 
caused by accident. 


Summary and Conclusion 


The trend of the law is definitely to con- 
strue the exception of fire clauses as an 
exculpatory provision, relieving the lessee 
from liability for his own negligence. The 
two opposing rules of construction, constru- 
ing a lease most strictly against the lessor, 
or most strictly against an exculpatory con- 
tract, have merely been used by the courts 
as a make-weight factor in support of their 
particular conclusions. The two essential 
elements to the exculpatory construction 
are: (1) the existence of an exception of 
loss by fire and (2) the existence of fire 


%Kenton Baking Powder Co. v. Harrison, 1 Ohio 
N.P. (n.s.) 245, 14 Ohio, Dec. 43 (1903) . 

“Supra note 48. 

“Karl v. Jackson, 12 Ohio App. 477 (1920); 24 
Ohio Jur., Landlord and Tenant §253 at p. 1000. 

“Supra note 46. 
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insurance on the premises paid for by the 
lessor.” 

The courts’ only technique of ascertain- 
ing the intent of the parties is to consider 
extrinsic evidence and construe the lan- 
guage used in the lease against the local 
common law background. Lease exemp- 
tions of liability for fire loss through neg- 
ligence are not against public policy since 
both parties are ordinarily free to bargain 
for their desired terms. Therefore the 
courts can only receive their mandate from 
the parties and should not substitute judi- 
cial for private legislation. The C. A. Sny- 
der case appears to be an unjustified ex- 
tension of inferential effect given to the 
existence of insurance™ paid for by the les- 
sor resulting in alleviating the hardship on 
the uninsured lessee. It is extremely diffi- 
cult to see how the lease exception of “‘ac- 
cident by fire” could reasonably be thought 
of by the parties as excepting fire caused 
by the lessee’s negligence. 

The trend of the recent cases, exempting 
the lessee where there is an ordinary “loss 
by fire” exception, is certainly desirable as 
the opinions utilize a reasonable interpre- 
tation of the intent of the parties. It is sig- 
nificant to note that all the cases exempt- 
ing the lessee from liability have involved 
an industrial lessee. From a practical busi- 
ness point of view it is not likely that a 
manufacturing concern would intend only 
to protect itself from accidental loss and 
not loss due to its own negligence. Where 
it is clear that the parties contemplate in- 
surance to be paid for by the lessor it is 
logical to conclude that they intend the les- 
see to pay for the insurance through rent 
payment. It would be an undue hardship 
to require a tenant to insure against his 
own negligence where he is paying for the 
fire insurance which covers the premises in 
favor of the lessor. The lessee should not 
be treated as a negligent third party sub- 
ject to subrogation rights, but should have 
the benefit of the insurance policy. Such 


*The Supreme Court of Texas refused to allow 
the lessee to be exempted from liability for his 
own negligence under the lease provision, “Lessor 
agrees to carry his own insurance against loss by 
fire, etc., on the entire building.” The sole conten- 
tion was based on the existence of this insurance 
clause and there was no clause excepting fire from 
operation of the lease. Wichita City Lines, Inc., v. 
Puckett, 295 S.W. 2d 894 (Tex. 1956). 


*As previously pointed out, this does not appear 
to be the main reliance of the court, but it is the 
only logical explanation for such a construction. 
The use of the word “accident” seems to negative 
the construction given by the court. 


a 
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a policy contemplates a potentially negli- 
gent occupant and a right of subrogation 
would be a windfall to the insurer. It 
would be very difficult for the tenant to 
procure an insurance policy since the stand- 
ard fire insurance policy doesn’t cover 
property of others and therefore there is 
little risk experience. Even assuming the 
tenant could procure such an insurance 
policy to cover the premises there would 
be some overlap of coverage between the 
tenant’s and the lessor’s policies. Since the 
lessee is concededly not bound under the 
lease by fires occurring through accident, 
in order to eliminate insuring the same risk 
twice his policy could cover only the nar- 
row situation where he is negligently in- 
strumental in damaging the premises by 
fire. Is such a policy feasible? If a policy 
covers loss by the negligence of the insured, 
it would ordinarily cover loss without his 
fault. There certainly can be no risk ex- 
perience to cover so narrow a field. Rates 
actually would amount to a re-insuring by 
the lessee of the risk already covered by 
the lessor’s policy, resulting in a double 
profit for the insurer. Would an insurance 
company reduce its premium on the les- 
sor’s policy in a case where it does have a 
right of subrogation against a lessee? It 
does not seem very likely; and even if it 
did the computation of a reduction would 
be arbitrary speculation. 


There is a peripheral area deserving of 
mention. A recent Texas case” rejected an 


“Wichita City Lines, Inc. v. Puckett, supra 


note 57. 
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attempted assertion that the existence of 
insurance paid for by the lessor would be 
enough to exculpate the lessee, without an 
exception of fire. There should be no ob- 
jection to this exculpation as long as the 
intent of the parties can be determined 
from the lease and the evidence. However, 
since there is no lease exception of fire, 
this is a more remote area and the courts 
will be more cautious in relieving the ten- 
ant from liability. 

There is an additional factor, apparent- 
ly not considered in the cases, which may 
influence the construction of a lease which 
excepts “loss by fire.” An insurance com- 
pany may avoid a policy for breach of war- 
ranty if the premises are burdened by an 
additional risk without its consent and also 
if the exoneration of the lessee is consider- 
ed in derogation of its subrogation rights. 
If we assume the parties know this, then it 
would be a reasonable inference that they 
contemplate notification to the insurer of 
a change in occupants and terms of the 
lease. The absence of a notification to the 
insurer might result in a complete shift of 
the burden of risk to the lessor. This is 
certainly not intended by the parties, as 
evidenced by the very existence of an insur- 
ance policy. Notification, therefore, may be 
an important indication of whether the 
parties intended the lease to have an ex- 
culpatory effect. 

The most satisfactory solution is to draft 
the lease in such lucid terms that there will 
be no doubt as to who is to bear the bur- 
den of loss by fire due to the lessee’s negli- 
gence: the lessee, lessor, or insurer. 
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The New SR-21 in Wisconsin 


ARNO J. 


Portage, 


ie THE April, 1957, issue of the In- 
surance Counsel Journal, the writer, 
under the heading “SR-21, Notice or Con- 
tract”, discussed the position in which in- 
surance companies found themselves by 
filing an SR-21 in Wisconsin, even though 
there was no liability under the insur- 
ance contract. At the conclusion of the 
article, it was stated that remedial legis- 
lation seemed in order to correct the 
Wisconsin situation. Fortunately, such leg- 
islation was enacted by the 1957 Wiscon- 
sin Legislature.’ However, before discuss- 
ing the new legislation, I would like to 
review the situation leading up to the 
present statutes. 

Two Wisconsin cases, Laughnan v. Grif- 
fiths, et al., 271 Wis. 247, 73 N. W. 2d 
587, (1955), and Prisuda v. General Cas- 
ualty Company of America, 272 Wis. 41, 
74. N. W. 2d 777, (1956), by virtue of the 
interpretation by the Wisconsin Supreme 
Court of Wisconsin’s Safety Responsibility 
Laws (Sec. 85.09 (5) to (16) (c), Wiscon- 


*Of the firm of O’Keefe & Miller. 

“341.15 (4) After receipt of the report of an 
accident of the type specified in Sec. 344.12 the 
commissioner shall forward to the insurance com- 
pany or surety company named therein, that por- 
tion of the report which pertains to an automobile 
liability policy or bond. The commissioner shall 
assume that an automobile liability policy or bond 
as described in this section was in effect and ap- 
plied to both the owner and operator with respect 
to the accident unless the insurance company ot 
surety company notifies the commissioner other- 
wise within 30 days from the mailing to the com- 
pany of that portion of the report pertaining to 
the automobile liability policy or bond. Upon re- 
ceipt of notice from the company that an auto- 
mobile liability policy or bond was in effect as to 
the owner only, the operator only or was not in 
effect as to either of them, the commissioner shall 
within the remainder of the 60-day period speci- 
fied in Sec. 344.13 (3) require the owner or opera- 
tor or both, whichever is applicable, to deposit 
security pursuant to this chapter. As respects per- 
mission to Operate the vehicle, the company may 
correct the report only if it files with the com- 
missioner within the 30-day period specified in this 
subsection and affidavit signed by the owner stat- 
ing that the operator did not have the owner's 
permission to operate the vehicle. Where the com- 
pany’s failure to notify the commissioner within 
30 days of a correction in that portion of the re- 
port pertaining to an automobile liability policy 
or bond is caused by fraud, the company shall 
notify the commissioner of the correction within 
80 days of the time the fraud is discovered.” 


MILLER* 
Wisconsin 


sin Statutes, gave to the SR-21 the dignity 
of a contract. Both of these cases were 
remanded and appealed a second time, 
the Laughnan case, 1 Wis. 2d 113, 83 
N. W. 2d 747, (1957), and the Prisuda 
case, 1 Wis. 2d 166, 83 N. W. 2d 739, 
(1957), but the court’s position as to the 
effect of filing an SR-21 was only stated 
more positively on the second appeals— 
an insurer could impose liability upon 
itself where none existed under the terms 
of the policy, and could waive its right 
to assert the defense of lack of permis- 
sion, by filing an SR-21. 

The case of Perlick v. Country Mutual 
Casualty Co., 274 Wis. 558, 80 N. W. 2d 
921, (1957), followed. In this case, a wife 
sued her husband under a policy issued 
in Illinois, containing a “household ex- 
clusion” clause, and a “no action” clause. 
The company asserted these clauses by 
way of defense, but also filed an SR-21, 
with the Wisconsin Motor Vehicle De- 
partment. However, prior to the accident 
on which the suit was based, the insurer 
had filed a printed form of resolution 
and power of attorney under Section 
85.09 (5) (c), Wisconsin Statutes (now 
Section $44.15  (b) Statutes) in which 
Country Mutual certified that it had 
adopted a resolution providing that its 
policies were varied to comply with Wis- 
consin laws relating to the terms of poli- 
cies issued under Section 85.09, Statutes. 
The lower court held that the company 
had waived both the “household exclu- 
sion” and “no action” clauses by filing 
an SR-21. Judgment was rendered against 
the company. On appeal the trial court 
was affirmed, but the decision leaves in 
doubt whether the SR-21, the resolution 
or the power of attorney, or a combina- 
tion of these documents, was the basis for 
the court’s decision. It appears, however, 
that the filing of the SR-21 was not the 
only basis for the decision, but the court 
did indicate that an insurer, by comply- 
ing with Wisconsin’s Safety Responsibility 
Act, waived any exclusion that could not 
be inserted in a policy written in that 
state. 

At the time of the April, 1957, article, 
mention was made of the Pulvermacher 
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case, which involved an action by a 
named assured who was a passenger in 
his car. The policy contained a named 
insured exclusion clause. The company 
filed an SR-21, nevertheless, on the theory 
that the driver was entitled to protection 
under the Safety Responsibility Law as 
to any claims asserted by other parties. 
The other insurer cross-complained for 
contribution. The trial court held that 
there was no waiver of the named as- 
sured exclusion clause by filing the SR- 
21, since the clause was valid in Wiscon- 
sin, and there was no intentional waiver 
by the insurer. The case was appealed, 
Pulvermacher v. Sharp, 275 Wis. 371, 82 
N. W. 2d 163, (1957), and the appellate 
court adopted the decision of the lower 
court in its entirety. After this decision, 
there was a feeling that the filing of an 
SR-21 might waive factual defenses, or 
exclusions not valid in Wisconsin, but 
would not be construed as a waiver be- 
yond that. The Behringer and Henthorn 
cases, infra, dispelled such relief as in- 
surance counsel may have experienced 
after the Pulvermacher decision. 

In Behringer v. State Farm Mutual 
Automobile Insurance Company, 275 Wis. 
586, 82 N. W. 2d 915, (1957), a used car 
had been delivered to a family for use 
over the weekend for the purpose of test- 
ing prior to purchase. The Universal Un- 
derwriters Insurance Company had a pol- 
icy which covered the used car dealer 
and the car. A 15 year old boy in the 
family used the car and was involved 
in an accident. Universal filed an SR-21. 
At the time of trial, the company claimed 
that at the time of filing it did not know 
the operator did not have a valid driv- 
er’s license. The boy had only an in- 
structional permit to drive, and the boy 
was driving in violation of the permit 
provisions. ‘The company also asserted the 
defense of lack of permission. On motion 
for summary judgment, the trial court 
ruled that by filing the SR-21, the com- 
pany was precluded from asserting the 
defense of lack of permission. On appeal, 
the lower court was affirmed, and the 
decision in the Pulvermacher case limited 
strictly to the factual situation present in 
that case. The court said that a named 
assured should not be allowed to recover 
under a policy for which he had contract- 
ed with the company, and which express- 
ly excluded coverage as to him, but also 
stated: 
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“We are now satisfied that an insur- 
ance company which files an SR-21 is 
barred from asserting an exclusion 
clause in its policy as a defense if, in 
order to do so, it must rely upon the 
occurrence of facts which it could have 
discovered by the exercise of due dili- 
gence within the sixty day period al- 
loted by statute for the filing of an 
SR-21.” 


In Henthorn v. M. G. C. Corp., 1 Wis. 
2d 180, 83 N. W. 2d 759, (1957), a 
tractor-trailer combination was involved 
in an accident. The insurer filed an SR- 
21. In the action, the company asserted 
the defense of a policy provision that re- 
quired insurance on the tractor and trail- 
er to be carried in the came company, 
arguing that lack of coverage by the 
company on both units excluded coverage 
under its policy. The trial court held 
that by filing the SR-21 the company 
waived its right to such defense, and this 
was affirmed on appeal. 

The article appearing in the April, 1957, 
issue was written before the Henthorn 
case was appealed, but the question was 
posed in the article as to whether, if cov- 
erage was afforded by filing the SR-21 
irrespective of whether the policy by its 
terms provided coverage, the policy lim- 
its would apply if they exceeded minimum 
requirements, or whether the insurer 
would be bound only to the extent of 
the minimum coverage limits required by 
statute, the SR-21 merely stating that the 
policy provided coverage for the minimum 
amounts. This question was considered 
in the second appeal in the Laughnan 
case and in the Henthorn case. In both 
instances the policy limits exceeded statu- 
tory minimum. The question was decid- 
ed in the Henthorn case on the basis of 
the court’s decision in the second Laugh- 
nan appeal. In the Laughnan case the 
court said: 


“We consider that the SR-21 brings 
before the Court the actual policy there- 
in described, extended to include in its 
provision the individual whom the SR- 
21 asserts is covered, and it is that 
policy which is thenceforth to be dealt 
with. It’s terms are not to be varied to 
the insurer’s advantage by the insurer’s 
failure to correct the printed form in 
it’s recitation of policy limits. Aetna 
merely signed and filed the official 
form, but it did not thereby acquire 
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policy limits different from those ex- 
pressed in the actual policy which the 
SR-21 declared protected Dale Smith.” 


This reasoning is difficult to follow. 
In the first place, there can be no failure 
to correct the printed form unless there 
was a duty to make a correction. No such 
duty existed. The statute merely required 
that the Motor Vehicle Department be 
advised that the party for whom the SR- 
21 was filed had complied with the statute 
by having a policy for the minimum lim- 
its required by law, so that he might re- 
tain his driver’s license. Secondly, if the 
SR-21 brings before the court the actual 
policy, how can you enlarge the SR-21 by 
reading into it extended policy limits, 
but ignore the contractual provisions of 
the policy which exclude liability? If the 
SR-21 creates the liability, how can you 
enlarge the liability beyond the limits 
stated in the instrument which for all 
practical purposes becomes the insuring 
contract? There are very interesting dis- 
sents in both cases by Justices Wingert 
and Stienle. Justice Wingert, writing the 
dissent in the Laughnan case says in part: 


“I think the liability in a case like 
the present results only from the statute, 
and should extend only as far as ne- 
cessary to carry out the purpose of the 
statute. The Safety Responsibility Law, 
sec. 85.09 (5) Stats., requires that the 
license of the operator and the registra- 
tion of the owner of the automobile 
shall be suspended unless security be 
deposited for the payment of any judg- 
ment for damages resulting from the 
accident, or, in the alternative, such 
operator or owner have in effect a poli- 
cy of automobile liability insurance 
with at least specified limits, which at 
the time of this accident were $5,000/ 
$10,000. The purpose of the statute is 
to require minimum coverage in those 
amounts, carefully fixed by the legis- 
lature, as an alternative to deposit of 
security or suspension of the license 
and registration. 

“When the insurer files an SR-21 cer- 
tifying that an insurance policy com- 
plying with the statutory requirements 
is in effect with respect to the particu- 
lar automobile and driver, thus afford- 
ing the basis for leaving the license 
and registration unsuspended, the in- 
surer will not later be permitted to say 
that the minimum coverage necessary to 
meet the statutory requirement did not 
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in fact exist. Public policy, as embod- 
ied in the statute, will not permit the 
insurer to deny that the statutory sub- 
stitute for security required as a condi- 
tion of not suspending the license and 
registration does not exist, after they 
have been permitted to remain unsus- 
pended on the strength of the certifica- 
tion that such statutory substitute does 
exist. 


“The statutory purpose is fully car- 
ried out when the Insurance Company 
is held liable to the extent of the mini- 
mum policy limits specified in the 
statute. That purpose justifies refusal 
to permit the insurer to assert that in- 
surance coverage up to those limits was 
not in effect. It does not, however, jus- 
tify refusal to permit the insurer to 
show its mistake beyond those limits, 
where the ordinary elements of waiver 
and estoppel in favor of the plaintiff 
and the insured are not present. 

“To go further and hold that an in- 
nocent mistake which has hurt none of 
the parties and in reliance on which 
none of them has changed his position 
to his detriment forecloses the Insur. 
ance Company from asserting the true 
fact that there was no coverage beyond 
the statutory $5,000/$10,000 limits, ap- 
pears to me both unjust and contrary 
to applicable legal principles. It im- 
poses a severe penalty on the insurer 
for a wholly innocent mistake prejudi- 
cial to nobody, brings unjust enrich- 
ment to the party mistakenly certified 
as covered by the policy by giving him 
insurance coverage for which neither 
he nor anyone else contracted or paid, 
and may create a windfall for the plain- 
tiff.” 


Such was the situation in Wisconsin 
with respect to the filing of an SR-21, 
prior to the passage of the new law by 
the Wisconsin Legislature. 

Under the present statute, the SR-21 
is a part of the SR-19 (accident report). 
The front of the SR-21 is completed by 
the person filing the report, and describes 
the vehicle involved, gives the names and 
addresses of the driver and owner, the 
name and address of the agent writing 
the insurance, the name of the company, 
policy number, policy period, and name 
and address of the policyholder. On fil- 
ing the SR-19 and SR-21 with the Motor 
Vehicle Department, the SR-21 is detach- 
ed and sent to the insurer. The company 
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has thirty days in which to complete the 
back of the form if it desires and return 
it to the department. The back of the 
form has seven statements, any of which 
can be checked to correct the SR-21, or 
set out a policy defense or limitation. 
The seven parts are as follows: 


1) Our policy applies to the owner of 
the vehicle involved in the accident 
but not to the operator, who was 
driving without permission. (Affi- 
davit attached) 

2) Our policy does not apply to this 
accident because of violation of pur- 
poses of use specified in the policy. 

3) Our policy does not apply to this 
accident because of use of the ve- 
hicle beyond agreed geographical 
limits. 

4) No automobile policy was in effect 
on the date of the accident. 

5) Our policy affords limits of liability 
less than those required by statute. 


Actual Policy limits are B. 1. $_; 
jf See Remarks: 

6) Our policy applies to the operator 
only. 

7) Our policy applies to the owner 
only. 


If the insurer does not correct the SR- 
21 within thirty days after such mailing, 
the Motor Vehicle Commissioner assumes 
that an automobile liability policy or 
bond was in effect and applied to both 
the owner and operator at the time of 
the accident. 


Under the new law the insurer has a 
longer time in which to complete its in- 
vestigation before being bound by the 
SR-21. Under the old statute (85.09) the 
company had thirty days from the time 
the accident report was filed with the 
department to file an SR-21. Under the 
new law, the company does not file the 
SR-21, the insured files it, and the com- 
pany has thirty days from the date of 
mailing the SR-21 to it, to make correc- 
tions. Thus, time consumed in_process- 
ing the accident report is not charged 
against the time given the company to 
state its position. Also, under the old 
law the company could not file a quali- 
fied SR-21, a serious disadvantage. Now, 
for example, the company can admit cov- 
erage for only the owner or operator. 

Under the new law’ it would appear 


Section 344.15 (5) Nothing in this chapter shall 
be construed to impose any obligation not other- 
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that by the filing and correction of an 
SR-21, the company is estopped only from 
asserting the defenses of lack of permis- 
sion, violation of use, or use beyond geo- 
graphical limits, which in effect reverses 
the decisions in the Perlick and Henthorn 
cases, supra. However, it would also seem 
that failure to correct the SR-21 by check- 
ing item 4 on the back of the form (no 
policy in effect) might preclude the rais- 
ing of this defense at a later date, in view 
of the provision of Sec. 334.15 (4) set out 
in footnote 1, which provides that unless 
the commissioner is otherwise advised 
within the thirty day period, he will as- 
sume a policy was in effect on the date 
of the accident covering both the owner 
and operator. 

If unlicensed foreign insurance com- 
panies wish to avoid the result of the 
Perlick case, supra, they should be ver 
careful in the manner in which they file 
a power of attorney and resolution author- 
izing power of attorney. If they wish to 
file only under the Safety Responsibility 
Law (Sec. 344.15 (2), Stats.) they should 
complete the form so as not to also be 
bound by the financial responsibility law 
(Sec. 344.32 (1) (b), Stats.). Only one 
set of forms is used and failure to be 
specific could result in being bound be- 
yond the intention or desire of the com- 
pany. 

It is felt that the new legislation im- 
proves the position of insurers in Wiscon- 
sin considerably as regards the SR-21, but 
companies must still be alert to determine 
the existence of policy defenses, and in- 
action can result in serious consequences. 
While the new legislation is not perfect, 
it abolishes many of the so-called “evils” 
that grew out of court interpretation of 
the old law and is a big step in rectify- 
ing what many believe was an unfortu- 
nate and unanticipated interpretation of 
the safety responsibility laws in Wiscon- 
sin. However, even with the corrective 
legislation, it appears that an SR-21 in 
Wisconsin must still be regarded as a 
contract rather than a notice. 





wise assumed by the insurance company or surety 
company in its automobile liability policy or bond 
except that if no correction is made in the report 
within thirty days after it is mailed to the insur- 
ance company or surety company, the company, 
except in case of fraud, whenever such fraud may 
occur, is estopped from using as a defense to its 
liability the insured’s failure to give permission 
to the operator or a violation of the purposes of 
use specified in the automobile liability policy or 
bond or the use of the vehicle beyond agreed geo- 
graphical limits.” 
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Socio-Medico-Legal Aspects of Rehabilitation 
in Modern Society* 


HvuBERT WINSTON SmitH, M.D., LL.B.** 
Austin, Texas 


am honored to have this opportunity 
I to speak in your important conference 
on “Motivational Forces in Rehabilita- 
tion.” But, I must confess to you that I 
seriously doubt the judgment of your pro- 
gram chairman in venturing to invite me. 
Law and lawyers are generally looked upon 
as impediments to rehabilitation rather 
than as accelerators of its precious pro- 
cesses. Furthermore, your chairmen must 
certainly have known what Disraeli, the 
perceptive prime minister of England, said 
about lawyers. Disraeli declared, with warm 
conviction, that lawyers are gentlemen who 
expound the evident, elaborate the ob- 
vious, and expatiate upon the common- 
place. His dictum should at least be my 
warning: I should check my professorial 
verbosity and spare you repetition of those 
indisputable truisms about rehabilitation 
which already are your articles of faith, 
and which all reasonable men today should 
know and accept. Talks which begin with 
great expectations too often end in sad 
disappointment. Therefore, at the very 
beginning, let me tell you how modest my 
aims really are. I have no mandate to 
speak for law, or for medicine, in appear- 
ing here tonight, nor for any of the other 
great disciplines involved in rehabilitation. 
I am too ignorant to pretend that I might 
be a proper philosopher of rehabilitation. 
I am too cautious to give curbstone opin- 
ions. Lawyers are disgustingly circumspect. 
Even Abraham Lincoln showed the effects 
of his legal conditioning. In writing to 
General Grant concerning a great victory 
he had won in the field, Lincoln said: 
“My Dear General: I have received your 
report and want you to know that I ap- 
prove everything you have done.” A lay- 
man would have halted there. But with 
the circumspection of a true lawyer, Lin- 
coln inserted a comma, and added two 
qualifying phrases: “. . . Up to this time, 


*An address before the Joint Conference on Re- 
habilitation, (“The Motivational Forces of Rehabil- 
itation”) Driskill Hotel, Austin, Texas, April 11-12, 
1958. 

**Professor of Law and of Legal Medicine, and 
Director of The Law-Science Institute, The Univer- 
sity of Texas. 


insofar as I understand it.” I beg leave, 
therefore, to restrict my remarks to a few 
personal reflections upon rehabilitation, 
and to do this tersely. The hands of the 
clock are moving. I must try to emulate 
my old professor of anatomy at the Uni- 
versity of Edinburgh, Dr. E. B. Jamieson. 
He wrote a text so sparingly phrased that 
it was said removal of one word would 
have caused the entire book to collapse. 
I have a few propositions to make which 
I trust may linger in your minds after any 
other words of mine are forgotten. 

I. My first proposition is this: THE 
GOAL OF MODERN SOCIETY 
SHOULD BE TO MAXIMIZE DEVEL- 
OPMENT AND UTILIZATION OF THE 
INDIVIDUAL HUMAN  PERSONAL- 
ITY. THE OPPORTUNITY TO WORK, 
TO THE EXTENT OF ONE’S CAPA- 
CITY, MUST BE REGARDED AS AN 
INALIENABLE RIGHT, AS WELL AS 
A PSYCHOLOGICAL NECESSITY. 
WHILE THE STRONG AND THE 
BRILLIANT ARE NOT ‘TO BE NE- 
GLECTED, NEITHER ARE THE WEAK 
AND THE HANDICAPPED TO BE 
FORGOTTEN. WE MUST SET OUR- 
SELVES THE TASKS OF CONDITION- 
ING, AS WELL AS RECONDITIONING 
HUMAN BEINGS — OF HABILITAT- 
ING AS WELL AS REHABILITATING 
—OF FINDING MEANS TO GIVE TO 
EACH HUMAN BEING COURAGE, 
MOTIVATION, HOPE, EMOTIONAL 
STABILITY, AND A FAIR CHANCE 
FOR HAPPY PARTICIPATION IN 
COMMUNITY LIFE. 


1. Changing Concepts Concerning the 
Utilization of Our Human Re- 
sources: Our Great Successes and 
our Patent Failures. 


Under the great freedoms vouch- 
safed by democracy, and by the 
grace of God, most Americans have 
attained the “Good Life.” Our 
nation has reached an impressive 
level of material prosperity. Even 
so, I submit that there is prevalent 
a specious assumption that all men 
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can, or must, meet the minimum 
competitive level. It seems logical 
to many that the person who can- 
not measure up should be rejected 
and cast aside by the industrial 
community. Whatever his hopes, 
or fears, or his motivations, the 
inadequate person may be unable 
to escape the human scrapheap. 
I tell you that this is immoral and 
extravagant. Some of you may re- 
call Dr. Abraham Meyersen, the 
great Boston psychiatrist and neu- 
rologist, who was so interested in 
social problems. Years ago I ex- 
pressed to him the opinion that 
large numbers of our mental pa- 
tients, and criminals, are actually 
breakdown products of our highly 
competitive system—people who are 
unable to meet the inexorable 
minimum standard which we im- 
pose. He agreed thoroughly, This 
gross wastage of personality po- 
tential must cease. I would hold 
this to be necessary because de- 
mocracies should foster a reverence 
for life, and a compassion for the 
common man, but I am ready, also, 
to let the cost accountant examine 
the merit of my protest. The 
dangers of atomic annihilation re- 
quire us to maximize man-hours 
of production to stabilize our 
economy. We must be thankful 
for the work that the weak can do, 
as well as for the efforts of the 
strong and skilled. Events will 
drive us to adopt a mental hygiene 
approach to industrial organiza- 
tion and effective utilization of the 
severely handicapped. We must 
find every person in this land who 
is impaired or disabled by physical 
or mental causes, and endeavor 
to rehabilitate him with the end of 
getting him back to work. Pro- 
ductive capacities of these impaired 
individuals can readily be estab- 
lished by time and performance 
studies. I say to you, that if the 
government is to subsidize cotton 
and corn and potatoes, it is socially 
just and expedient for the govern- 
ment to grant partial subsidies to 
employers of these impaired work- 
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ers, U0 compensate for the com- 
petitive disadvantage of using 
them. I estimate that 60% to 80% 
of all mental patients can be re- 
habilitated and stabilized through 
utilization of this equalization 
method; that 66% of all criminals 
can be rehabilitated and returned 
to work; and that at least 50% of 
the 88% of the individuals disabled 
by chronic disease can be restored 
to the ranks of producing citizens. 
We must not delude ourselves: 
there is no classless society! In a 
democracy we must recognize the 
existence of three classes: the il- 
luminators, the prime movers, and 
the passive followers. I agree with 
Dr. James Bryant Conant, the great 
president-emeritus of Harvard Uni- 
versity, that we must comb this 
country to locate every individual 
of high potential who can be edu- 
cated for roles of leadership in 
research and other fields. But, I 
submit that these intellectually 
elite must be inculcated with the 
philosophy that they hold their 
God-given talents in trust for so- 
ciety. Great leaders who are patho- 
logically motivated can be ex- 
tremely dangerous, as we so 
recently have learned from the ex- 
ample of Hitler.“ We must condi- 
tion these future illuminators we 
train for leadership, to hold a 
reverence for life, and to have a 
sincere concern for the _handi- 
capped. In our obsession to reach 
the stars, we must not forget vo 
remember the forgotten man! We 
must realize that the great masses 
of humanity are ordinary prime 
movers or even passive followers. 
Democracy must meet the eternal 
challenge of movivating individual 
citizens to seek the maximum of 
healthy self-expression, and to pass 
from the status of passive followers 


*I am including here all persons who cannot 
reach minimum work standards for competitive 
hiring, even after rehabilitation, whether the causes 
be physical or mental. 

*I have endeavored to show, in another place, 
how the pathologically motivated genius of Hitler 
led to social disease in Germany, and to the 
catastrophe of World War II, even against the will 
of the German General Staff. (The Psychopathol- 
ogy of the Power Philosophy). 


EU —————— 
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II. 


into prime movers, and from prime 
movers into illuminators! 

I mention this, because it seems 
certain that the great conquests of 
the future will be in the realm of 
the mind! It seems inevitable that 
the science of human behavior will 
gain equal rank with the advancing 
science of matter and energy. The 
school of self-sufficiency must rest 
upon the art of arousing human 
beings and the science of motivat- 
ing people to work for creative 
goals. Any human being you can 
show me is more wonderful, and 
mysterious, than any continent 
ever discovered! I am particularly 
pleased that the theme of this con- 
ference is Motivation! How, then, 
can the joint goals of humanism 
and of dollar economics be achiev- 
ed through rehabilitation and job 
placement of the incapacitated or 
inadequate human being? This 
brings me to my next proposition, 
namely: 


THE NEED FOR REHABILITA- 


TION FAR EXCEEDS PUBLIC AWARE- 


NESS, PARTICULARLY IF 
PATIENTS, 


MENTAL 
AND CRIMINAL OF- 


FENDERS, ARE INCLUDED, AS WELL 
AS PERSONS DISABLED BY INJURIES 
OR CHRONIC DISEASES. THE GOAL 
IN EACH CASE SHOULD BE THE 
SAME: TO DEMONSTRATE, BY COST- 


ACCOUNTING 


METHODS APPLIED 


TO GRADUALLY EXPANDING PRO- 
GRAMS, THAT TAX SAVINGS CAN 
BE REALIZED FAR EXCEEDING EX- 
PENDITURES MADE. 


1. 


Persons Who Have Been Disabled 
by Accidental Injury, Disease, or 
Congenital Conditions. 

One of the most recent sources of 
informarion on this subject is an 
authoritative brochure entitled, 
“What are the Facts about Dis- 
abled People?” What Can be Done 
for Them Through Rehabilita- 
tion?’” From it we learn that; . . 
Projecting preliminary results of an 
extensive, long-term study in Kan- 
sas City, begun in 1954, and to be 
completed in 1959, against the na- 
tional population, it appears that 
there are approximately 2,230,000 


*The Natl. Health Education Com., Inc., (1957) 
(135 E. 42nd St., New York 17, New York) . 
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physically handicapped adults who 
are feasible of rehabilitation to the 
point of remunerative employment. 
However, nearly half of this group 
will find employment after rehabi- 
litation only in sheltered work- 
shops. Each year an additional 
250,000 disabled persons come to 
need vocational _ rehabilitation. 
Chronic Disease (which includes 
such diseases as heart disease, tu- 
berculosis, mental illness, multiple 
sclerosis, Parkinon’s disease, epi- 
lepsy, diabetes, cancer, cerebral 
palsy, arthritis, and various eye dis- 
orders) accounts for 88% of all dis- 
abling conditions. Occupational 
Accidents account for 5%; Home, 
Highway, and All Other Accidents 
account for 5%; and Congenital 
Conditions account for the remain- 
ing 2%. 

We learn from a bulletin of the 
Texas Education Agency, pub- 
lished in 1956, dealing with “The 
Texas Program of Vocational Re- 
habilitation for Disabled Persons,” 
that the state of Texas has at least 
75,000 men and women of working 
age so severely disabled by physical 
or mental impairments that they 
cannot support themselves or their 
families. Each year, 11,000 men 
and women in Texas are seriously 
disabled by injury, illness, or con- 
genital causes. Only one person in 
five in need of rehabilitation is 
actually receiving it.* 

Mental Patients in Need of 
REHABILITATION 

In 1955 there were 534,432 patients 
in state hospitals for mental di- 
sease, and undoubtedly, there were 
large additional numbers to be 
accounted for by veterans hospitals, 
private institutions, and untreated 
individuals. 


The Criminal Offender: The Low 
Man on the Totem-pole as Regards 
Priorities for Rehabilitation 

As we shall contend later, criminal 
offenders suffer from “behavior 
deviations” involving pathological 
motivations and are fit subjects for 
rehabilitative measures. The Fed- 
eral Bureau of Investigation re- 
ported 2,563,150 criminal offenses 


*Texas Education Bulletin 579, Austin, Texas. 
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for the year 1956. In that same 
year there were 188,730. prisoners 
in state and federal prisons and 
reformatories (U. S. Bureau of 
Prisons). Recent surveys in this 
country show that there are arrests 
for only 25% of all reported crimes, 
convictions for only 5.5%, and pris- 
on sentences meted out for only 
3.5%. It is clear that in the field of 
anti-social behavior the need for 
crime prevention and _ rehabilita- 
tion programs is great. 


Ill. EXISTING PROBLEMS AND 
FUTURE POSSIBILITIES IN RE- 
HABILITATION OF INDUSTRIAL 
ACCIDENT CASES IN TEXAS: NEED 
FOR MODEL LEGISLATION ASSUR- 
ING UNLIMITED MEDICAL CARE 
AND COMPLETE REHABILITATION: 
NEED FOR REHABILITATION 
MECHANISMS WHICH WILL NOT 
PREJUDICE THE WORKER’S RIGHTS 
OF COMPENSATION. 


Professor Sam Barton’s provocative study 
on “How Texas Cares for Her Injured 
Workers” reveals that “ . each year 
nearly a quarter of a million injuries are 
reported to the Industrial Accident Board 
of Texas, and close to fifty thousand com- 
pensation claims are filed. Six to nine 
hundred Texas workers are killed on the 
job. Seventy to eighty-million dollars are 
paid out by Texas employers in insurance 
premiums each year.” 


Our own investigations reveal that ap- 
proximately seventy-five thousand claims 
for workmen’s compensation benefits are 
active at all times in this state. Adminis- 
trators of the act estimate that perhaps 
10% of these involve injuries and disabili- 
ties which would properly call for consul- 
tation service by rehabilitation experts. 
Accumulated experience of the Institute 
for the Crippled and Disabled, in New 
York City, reveals that of all injury cases 
calling for some form of rehabilitation, 
approximately 75% of the physically dis- 
abled, if provided adequate, definitive 
medical or surgical treatment, followed by 
proper measures of physical medicine for 
periods ranging from two weeks to three 
months, can resume their former occupa- 
tions and return to full, normal, family, 
spiritual, social, and recreational life. This 


‘North Texas State College, Denton, Texas 
(1956). 
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group is classified as the less severely handi- 
capped. The remaining 25% of the dis- 
abled, because of the nature or severity of 
the residual disability, difficulties of social 
adjustment, problems of educability, or a 
combination of them, cannot utilize the 
facilities of the less severely handicapped 
to effect their life adjustment. This group 
of 25% must be rated as very severely 
handicapped, and they require the full 
services of a rehabilitation institute, with 
con-current and coordinated application of 
several or all of the major professional 
divisions, namely: medical, social adjust- 
ment, vocational rehabilitation, and in- 
dustrial rehabilitation services. Approxi- 
mately 7% of the whole of the disabled 
will require such over-all services for years. 
They are provided remunerative on-the-job 
training in sheltered work shops or gainful 
employment in their homes while the 
other rehabilitative treatment — medical 
and social adjustment — continues. With 
such aids, 4% of the whole of the disabled 
will attain full rehabilitation; about 3% 
of the whole of the disabled will be able 
to attain some measure of physical, self- 
care’ through the provision of these 
services, but will be found incapable of 
becoming economically productive.’ 


The Texas Workmen’s Compensation 
Act formerly provided for only limited 
medical care, but in 1957 the legislature 
passed an amendment which assures un- 
limited medical care and circumscribed, 
inadequate rehabilitation strictly limited 
to “physical rehabilitation,” including 
proper fitting and training in the use of 
prosthetic appliances. 


The statutory provision reads as follows: 

“Art. 8306, Sec. 7. Medical Services. 

“The association shall furnish such med- 
ical aid, hospital services, nursing, chiro- 
practic services, and medicines as may 
reasonably be required at the time of the 
injury and at any time thereafter to cure 
and relieve from the effects naturally re- 
sulting from the injury. Such treatment 
shall include treatments necessary to phy- 
sical rehabilitation, including proper fit- 
ting and training in the use of prosthetic 
appliances, for such period as the nature 
of the injury may require or as necessary 


*Report of a Conference on Rehabilitation in 
Compensation Cases, The Institute for the Crippled 
and Disabled Twenty-Third Street and _ First 
Ave., New York City 10, New York), Jan. 16, 1952 
pp. 13-15. 
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to reasonably restore the employee to his 
normal level of physical capacity or as 
necessary to give reasonable relief from 
pain, but shall not include any other phase 
of vocational rehabilitation. The obliga- 
tion of the association to provide hospital 
services as herein provided shall not be 
held to include any obligation on the part 
of the association to pay for medical, 
nursing, or surgical services not ordinarily 
provided by hospitals as a part of their 
services. If the association fails to so furnish 
reasonable medical aid, hospital services, 
nursing, chiropractic services, and medi- 
cines as and when needed after notice of 
the injury the association or subscriber, 
the injured employee may provide said 
medical aid, nursing, hospital services, 
chiropractic services, and medicines at the 
cost and expense of the association. The 
employee shall not be entitled to recover 
any amount expended or incurred by him 
for said medical aid, hospital services, 
nursing, chiropractic services, or medicines, 
nor shall any person who supplied the 
same be entitled to recover of the associa- 
tion therefor, unless the association or 
subscriber shall have had notice of the 
injury and shall have refused, failed, or 
neglected to furnish it or them within a 
reasonable time. At the time of the injury, 
or immediately thereafter, if necessary, the 
employee shall have the right to call in 
any available physician, surgeon, or chiro- 
practor to administer first-aid treatment 
as may be reasonably necessary at the ex- 
pense of the association. 


“Upon receipt thereof, the Board shail 
promptly analyze each notice of injury 
incurred by an injured employee covered 
under this law. If the Board concludes 
that vocational rehabilitation is indicated 
in any such case, it immediately shall take 
the necessary steps to inform the injured 
employee of the services and _ facilities 
available to him under the Texas Program 
of Vocational Rehabilitation for Disabled 
Persons administered by the Vocational 
Rehabilitation Division of the Texas Edu- 
cation Agency and the Board immediately 
shall notify said Vocational Rehabilitation 
Division of such case. In each such case 
recommendation of services and facilities 
shall be made after consultation by the 
Board with the physician or chiropractor 
furnishing medical aid or chiropractic 
services as required by this Section, who 
shall retain general supervision of treat- 
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ment of the injured employee and, should 
the employee request it, the Board shall 
consult with a physician or chiropractor 
of his own selection. The Board shall co- 
operate with said Vocational Rehabilita- 
tion Division with reference to the work 
of said Division in providing said services 
and facilities to injured employees covered 
under the provisions of this law. As 
amended, Act, 1957, 55 Leg., p. 1186, ch. 
$97." 

This new legislation is deficient in sev- 
eral respects, namely: 

(1) The actual control both of treat- 
ment, and of rehabilitation, are lodged in 
the physician chosen by the insurance car- 
rier. Whatever may be said by the Indus- 
trial Accident Board, or the Texas Program 
of Vocational Rehabilitation, is advisory 
only. We think it desirable that the carrier 
be allowed to select the treating physician 
because the insurer’s interest in minimiz- 
ing medical expense is an inducement to 
use of competent specialists and to active 
encouragement of rehabilitation. We think, 
however, that the Industrial Accident 
Board should have over-riding authority 
and close supervision over ail medical care 
and rehabilitation; that it should have 
power to substitute a physician at any 
time, to transfer the accident victim to 
rehabilitation facilities; to prescribe a re- 
habilitation plan; and to decide when the 
end point of treatment or rehabilitation 
has been reached, all with aid and advice 
of its impartial, examining, treating or 
rehabilitation experts and consultants. 

Dr. Alexander P. Aitkin, chairman of the 
Committee on Rehabilitation of the Amer- 
ican College of Surgeons, points out that 
residual disabilities may not be inexorable 
results of the initial injury received. All 
too frequently they are due to inadequate 
medical care, and after-care, and to wide- 
spread ignorance of fundamental rehabili- 
tation measures which should be applied 
from the date treatment begins, to prevent 
atrophy of muscles, stiffening of joints, 
and other temporary or permanent compli- 
cations." 

*Vernon’s Annotated Texas Civil Statutes. 

SAitken, Alexander P. (M.D.-Chairman, Sub- 
committee on Industrial Relations, American Col- 
lege of Surgeons): Rehabilitation in Workmen’s 
Compensation, Lecture at 38th Annual Convention 
of International Assn. of Industrial Accident 
Boards and Commissions (Miami Beach, Fla., Nov. 


20, 1952); Mimeographed Release, U.S. Dept. of 
Labor, Wash. 25, D.C. (Dec. 1952). 
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When the insurer has an unlimited li- 
ability, both for medical care and all forms 
of rehabilitation, the economic incentive 
to maintain the closest surveillance of 
each, and to use qualified consultants and 
specialists, operates as a powerful stimu- 
lant to find and use the best available 
talent. It also serves to tie together initial 
treatment and continuing rehabilitation. 
In those states where the injured man has 
a free choice of physicians, complications 
of treatment have been high, and referrals 
for specialized care or rehabilitation serv- 
ices have been exceedingly low.° 


Liberty Mutual Insurance Company of 
Boston has set an inspiring example for 
compensation carriers by developing com- 
plete rehabilitation services for its policy- 
holders.” Mr. Stanwood Hanson, its vice- 
president, by way of showing that this is 
good business, cites mumerous cases in- 
cluding one where the prospective expense 
for nursing-care during the 36-year life 
expectancy of the victim would have come 
to $43,000. The total cost of rehabilitation 
to the Liberty Mutual was $5,000, with a 
resultant saving to the insurer of $38,000." 

While we believe, for the reasons men- 
tioned, that the carrier should be permitted 
to make initial selection of treating phy- 
sicians, we are as thoroughly convinced 
that the Industrial Accident Board should 
have, and exercise, over-riding contro] both 
of medical care and of rehabilitation. This 
should involve continuing active super- 
vision, power to call in consultants, to 
substitute physicians, or to refer the patient 
to medical or rehabilitation facilities. 
Under this plan, impartial rehabilitation 
examiners and consultants, appointed by 
the board, regularly would see and super- 
vise all serious injury cases, and any others 
the board might specify. A claimant could 
not be discharged from initial medical 
treatment, or inter-linked rehabilitation, 
except upon decision by the board, based 


*Aitken, A.P. (M.D.): The Need for Adequate 
Aftercare in Complete Rehabilitation of the Dis- 
abled, 95 J. of Surgery, Gynecology and Obstetrics 
317 (1952). 

*Allan, W. Scott: Industrial Accident Cases and 
the Community Rehabilitation Center, Liberty 
Mut. Ins. Co., Boston (1954). 


“Hanson, Stanwood L. (V.P., Liberty Mut.; 
Benefits to the Carrier in Rehabilitation of Com- 
pensation Cases (Conference on Rehabilitation in 
Compensation Cases, Institute for the Crippled 
and Disabled, N.Y. City (1952), Printed Proceedings, 
p. 24. 
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upon impartial examinations. The in- 
jured man should receive the indicated, 
definite medical care and rehabilitation 
called for by his case, even though this 
far exceeds the insurance carrier’s estimated 
savings. The Liberty Mutual’s examples 
of economy-motivated care and rehabilita- 
tion involve catastrophic injuries resulting 
in total and permanent disability, but we 
must have mechanisms to insure maximum 
rehabilitation of lesser disabilities where 
the cost may exceed any possible savings 
to the carrier. Furthermore, such corrective 
legislation should define rehabilitation as 
involving maximum restoration of the pre- 
traumatic personality assets, rather vhan 
mere vocational rehabilitation.” Assume 
the victim of an industrial accident is 
rendered unable thereby to play the violin, 
he is capable of returning to his job with- 
out rehabilitation; with it, he can be re- 
stored to his ability to play the violin. It 
seems equitable that industry should pay 
the cost, through insurance, of restoring 
this man, insofar as possible, to use of 
the personality assets which were impaired 
or lost through his accident at work. This 
would include plastic surgery, carried out 
for cosmetic purposes rather than to over- 
come disability to work. 


(2) Section 7, Article 8306, excludes 
emotional or mental conditions from re- 
habilitation, and the contributions which 
clinical psychology and psychiatry might 
make, as well as the supporting services 
rendered by non-medically trained special- 
ists on the rehabilitation team. It leaves 
unchanged, the old provision in Sec. 7e of 
Article 8306, that the cost of prosthetic 
appliances shall not exceed $200. By pro- 
viding that “the obligation of the associa- 
tion to provide hospital services as herein 
provided shall not be held to include any 
obligation on the part of the association to 
pay for medical, nursing, or surgical serv- 
ices, not ordinarily provided by hospitals 
as a part of their services,” it frustrates 
reference of patients to rehabilitation cen- 
ters or use of sheltered work shops. 

The Texas Supreme Court held, in the 
recent case of Bailey v. American General 


"The true goal: “To help the disabled to live 
within the limits of his disability but to the best 
of his capabilities.” (Dr. Howard Rusk, Prof. and 
Chairman, Dept. of Physical Medicine and Re- 
habilitation, New York University, and Director, 
N. Y. Univ. Institute of Physical Medicine and 
Rehabilitation, N.Y.U.-Bellevue Medical Center, 
New York City.) 
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Insurance Company," that an anxievy 
neurosis which a structural steel worker 
develops from seeing his comrade fall from 
a skyscraper to his death, is a “personal 
injury” within the meaning of the com- 
pensation act.“ It appears therefore, that 
a primary psychiatric condition caused, 
precipitaced, or aggravated by an accident, 
will entitle the victim to “medical aid” 
from a psychiatrist, but probably not to 
comprehensive rehabilitation through psy- 
cho-analysis. Aside from this category of 
cases, however, there is an acute need to 
use psychiatrists and clinical psychologists 
generally in rehabilitation programs, in 
studying the motivations of candidates as 
an index to the prospects of successful 
restoration, and in helping to overcome 
emotional reactions in the victim which 
may frustrate or delay rehabilitation.” This 
exclusion of psychological aids and serv- 
ices represents a very serious defect in the 
new legislation. Furthermore, the scope of 
rehabilitation provided should be as broad 
as the facilities now employed by special- 
ists in rehabilitation, including not only 
reference to rehabilitation centers, but 
indicated use of sheltered work shops. The 
present legislation is abortive and inade- 
quate and is calculated to frustrate and 
defeat both the methodologies and _ the 
goals of modern rehabilitation. 

(3) Reform measures necessary to per- 
fect Workmen’s Compensation practice in 
Texas and to reduce the present delays 
and expense; hesitation of the injured 
worker to accept rehabilitation for fear oj 
prejudicing his compensation rights. 

This is not the place to argue the de- 
tails of drastic revision of our Workmen’s 
Compensation Law. Minds may differ as 


9279 S.W. 2d 315 (1955). 

“In a brilliant opinion, of historic importance, 
Associate Justice Smith held that even though the 
Texas Workmen’s Compensation Act provides: 
“The term ‘injury’ or ‘personal injurv’ shall be 
construed to mean damage or harm to the phy- 
sical structure of the body and such diseases or 
infections as naturally result therefrom,” an anxiety 
neurosis due to phychic trauma, so interferes with 
normal personality functioning, as to involve 
“harm” to the physical structure of the body. 
Neither law nor science can reasonably continue to 
recognize the dichotomy of mind and body, or 
structure and function, said the court. 

Barnes, Robert H. (M.D.): Psychological Prob- 
lems in Physical Rehabilitation, 223 Am. J. of 
Med. Sciences 106 (1952) 106 (1951); Garnett, 
James E. and Julian S. Myers: Clinical Psychology 
in the Rehabilitation Process, J. of Rehabilitation 
Med. (Mar-Apr., 1951), pp. 3-7. 
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to the exact nature of the multiple re- 
forms needed. In our opinion, the medical 
care and rehabilitation objectives should 
be the paramount interests sought. In the 
large bulk of cases which can be success- 
fully treated and rehabilitated within one 
to three or six months, and then restored 
to full work, the weekly wage loss allow- 
ance is of cardinal importance. At present, 
the worker may receive only 60% of his 
average weekly wage, with a maximum of 
$25.00; in view of current conditions, this 
might well be changed to 75% with a max- 
imum of $75.00 if there is, in fact, any 
economic necessity for a maximum. We 
have seen that 25% of rehabilitation can- 
dlidates have very serious injuries involving 
some degree of permanent physical impair- 
ment which may result in total or partial 
disability to work, temporarily or perman- 
ently. The workman is loathe to submit 
to rehabilitation while his claim is in liti- 
gation for fear that his compensation 
rights, which are sadly deficient in any 
event, will be prejudiced by so doing. I 
would suggest that the proper Law-Science 
solution is a philosophy which will encour- 
age prompt acceptance of rehabilitation 
by removing perils to the worker’s rights 
of compensation. At the end of medical 
treatment, but before rehabilitation, im- 
partial examiners designated by the board, 
should determine the degree of permanent 
physical or physiological impairment. An 
award should then be made for this factor, 
not to compensate future wage loss, but to 
indemnify the victim for partial destruction 
of his personality. This award should not 
be subject to diminution by any subsequent 
habilitation. Under this approach, the 
workman would have every incentive to 
cooperate fully with the board’s order for 
rehabilitation. When the impartial re- 
improvement of the workman through re- 
habilitation examiners conclude that the 
end point of rehabilitation has been reach- 
ed in light of practical possibilities, they 
will give an opinion as to whether the 
claimant is totally and permanently dis- 
abled, is fit to return to full work, or 
must be shifted to less remunerative work 
because of partial permanent impairment 
of work capacity. An appropriate award, 
if called for, would be made at this point, 
based on a wage-loss theory. To some de- 
gree, compensation acts presently embody 
the “indemnity” theory insofar as “sched- 
ule” injuries are concerned. But this 
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philosophy should be applied to all forms 
of physical and mental impairments of a 
permanent character, caused by accidental 
injury, and the allowances for these ampu- 
tations of personality should be raised con- 
siderably above the present low levels of 
compensation. 

No man should be physically forced to 
accept rehabilitation but indirect sanctions 
should be applied to encourage voluntary 
cooperation. Thus, the Industrial Accident 
Board should exercise its power to suspend 
the workman’s benefits during his non- 
compliance with the board’s orders for 
treatment or rehabilitation. Furthermore, 
when it comes to evaluation of terminal 
disability, examiners and board should 
estimate what this would have been had 


the workman accepted the reasonable med- 


ical and surgical care and rehabilitation 
proffered to him. 

The law has long recognized a duty on 
the part of every injured person to accept 
reasonable medical and surgical care cal- 
culated to minimize the effects of his injury 
or disability. Recently the Fifth Circuit 
Court of Appeals, in the case of National 
Surety Corporation v. Bellah,” has held 
that this doctrine opened the door to full 
proof and argument by the defendant. In 
the Bellah case the claimant was a sewing 
machine operator who slipped on the floor 
of the company restaurant and fell, injur- 
ing her back. She was treated by physicians 
selected by the carrier but it was not until 
after an appeal from an award of the Texas 
Industrial Accident Board had been taken, 
and two months before trial in the courts, 
that a diagnosis was made of ruptured 
intervertebral disc involving total and 
permanent disability. The physicians were 
ready to testify that the disability could 
be completely, or substantially, relieved 
by indicated surgery, but this proffered 
evidence was excluded by the trial court. 
The court of appeals held this to be error, 
declaring that the jury is entitled to know 
the full facts bearing on disability includ- 
ing prognosis after surgery. This wise de- 
cision will go far toward taking the profit 
out of delaying surgery or rehabilitation 
until after a protracted law suit is termin- 
ated. 

Among the urgently needed, drastic re- 
forms of our compensation practice, is 
elimination of the right to appeal awards 
of the Industrial Accident Board to the 


#945 F. 2d 936 (1957). 
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courts, with the consequent, expensive 
trial de novo. The Industrial Accident 
Board should be given comprehensive jur- 
isdiction of all phases of the dispute. Its 
orders, after full hearing, should be re- 
viewable only by the Court of Civil 
Appeals. The scope of the review should 
be unlimited as to alleged errors of law 
but findings of fact by the board should 
not be disturbed where supported by sub- 
stantial evidence. Under such a_ practice, 
disposition of cases would be expedited, 
large expenditures saved, and the number 
of appeals dramatically reduced, if we 
may judge from experience in other states, 
such as New York. 


As a part of the comprehensive reform 
of the Workmen’s Compensation Act, trial 
by jury should be eliminated or sharply 
restricted. Article I, Sec. 15, of The Bill 
of Rights, of the Texas Constitution pre- 
sents no bar to this desirable reform.” Our 
courts have held that the provision men- 
tioned perpetuates the right of jury trial 
only as it existed at common law or by 
statutory provisions at the time of the 
adoption of the constitution in 1876." If 
the trial bar feels strongly about preserving 
jury trial, a happy compromise might be 
to restrict such trial to cases involving 
claims for partial or total permanent dis- 
ability. Jury trial could be waived, even 
here, but if demanded, would be conducted 
by the commission. 


Dr. Henry Kessler, Director of the Kess- 
ler Rehabilitation Institute in Newark, 
New Jersey, feels that all adjudications 
should be made in the hospitals and re- 
habilitation centers. This might be an 
ultimate ideal, but we would suggest that 
the new act establish hearing centers in the 
eleven Texas cities where Courts of Civil 
Appeals now sit, there being: Galveston, 
Fort Worth, Austin, San Antonio, Dallas, 
Texarkana, Amarillo, El Paso, Beaumont, 
Waco, and Eastland. A Workmen's Com- 
pensation Reform Commission needs to 
study many comparative possibilities; to 
examine the laws of more progressive 
states, and to evaluate provisions of the 
proposed new uniform Workmen’s Com- 
pensation Act prepared by the Department 

“This provides that “the right of trial by jury 
shall remain inviolate.” 


“Texas Liquor Control Board v. Jones (Civ. 
App.) 112 S.W. 2d 227; White v. White, 108 Tex. 
570, 196, S.W. 508 (1917) (right to jury trial in 
lunacy proceedings.) 





Page 354 


of Labor. Certainly it should give attention 
to the Ontario Workmen’s Compensation 
Act.” which is widely considered to be the 
most efficient system anywhere. Under the 
Ontario Act, chief emphasis is placed upon 
competent and adequate medical care and 
workmen are not penalized by a reduction 
or termination of compensation when they 
are successful in rehabilitating themselves.” 

The efficiency of the Ontario system 
is revealed by the following results: 

(a) The medical care and rehabilitation 

is of such a calibre that only 3.77% 
of all compensable injuries are 
permanent, whereas in New York 
the figure is between 35% and 
40%." 

(b) In Ontario, 89 cents of every dol- 
lar paid by the employer for com- 
pensation purposes is expended 
either for medical care or for com- 
pensation benefits.* In New York, 
only 53 cents of the premium dollar 
is applied to this purpose.” 

(c) In 1954, the average rate of assess- 
ment on Ontario employers was 90 
cents per $100 of assessable payroll.” 

It is doubtful if any United States juris- 
diction with comparable benefits can match 
this figure.” In Texas, the premium rate 
for employers, on some types of enterprises, 
has risen as high as $3.20 per $100 of 
assessed payroll and this has put the Texas 
businessman under a serious competitive 
disadvantage. 

Under the new workmen’s compensation 
system which we conceive, it is not in- 
tended to eliminate the lawyers. Wherever 
men and motives are involved, and money 
and conflicts of interest are concerned, 


Revised Statutes of Ontario (1950), Ch. 430. 

Morton Lane: The Effect of the New York 
Workmen’s Compensation Law Upon the Em- 
ployment of the MHandicapped, Rehabilitation 
Monograph XI, Institute of Physical Medicine and 
Rehabilitation, New York Univ. Bellevue Med. 
Center (1956), at page 24. 

"Dept. of Public Health Admin., Workmen’s 
Compensation in Ontario p. 79; Joseph S. Keiper, 
Forces that Spiral Workmen’s Compensation Costs, 
pp- 14-15. 

™Dept. of Public Health Administration, Work- 
men’s Compensation in Ontario, p. 8. 

™Amer. Med. Ass’n., Council on 
Health, 1956, p. 5, Table I. 

*Dept. of Pub. Health Administration, Work- 
men’s Compensation in Ontario, p. 8. 

*Herman M. Somers and Anne R. Somers, Work- 
men’s Compensation, p. 117. 
justice can never be automatic. The law- 


yer has a valuable protective role to play 


Industrial 
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in achievement of justice, in any society 
where rights are granted and duties im- 
posed. But we must not consider the role 
of the lawyer to be frozen by tradition, 
nor beyond development and expansion by 
social evolution. Perhaps it would not be 
too radical a step forward to recognize 
that every lawyer, as an officer of the 
court, represents both his own client and 
society. Perhaps the man who serves the 
social interest in effective fashion, while 
yet protecting his client’s rights, in future 
(by statutory direction) might be allowed 
an additional fee in compensavion cases 
by the board or court. 

IV. GIVING REHABILITATION 
CONCEPTS INCREASED EFFECT IN 
THE TRIAL OF TORT CASES WHERE 
THE CLAIMANT SEEKS DAMAGES 
FOR PERSONAL INJURIES CULP- 
ABLY CAUSED (INTENTIONALLY 
OR NEGLIGENTLY) BY THE DE- 
FENDANT. 


The law of torts gives protection to in- 
terests of personality against intentional or 
negligent invasions. The law of damages 
specifies the items which the jury may 
consider in awarding money damages for 
the alleged injurious consequences of such 
invasions. Thus, a person who sustains per- 
sonal injuries through the fault of another, 
may recover compensation for medical and 
nursing expenses, for loss of earnings, for 
pain, suffering and mental anguish, and 
for indicated rehabilitation. This embraces 
both past losses and expenses, and those 
which the injured person, with reasonable 
probability, will sustain in the future. 
Today, it is not unusual for juries in per- 
sonal injury cases to award verdicts ranging 
from $50,000 to $300,000 for total and 
permanent disabilities, depending upon 
surrounding circumstances and the past 
and prospective earning capacity of the 
injured claimant. Both trial and appellate 
courts have power to set aside verdicts 
which they consider to be excessive, or to 
order a new trial unless the claimant re- 
mits that portion of the award declared 
to be excessive (remittitur), but consider- 
able respect is shown for the judgment of 
jurors. In considering whether particular 
verdicts are excessive, courts generally will 
now take notice of the diminished pur- 
chasing power of the dollar. Today, in tort 
cases, great stress is being placed not 
only on impairment or loss of earning 
capacity but upon destruction of other in- 
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terests of personality which result primar- 
ily in curtailment of functioning, or en- 
joyment, relevant to the personal and 
social life of the victim.” On the other 
hand, we have noted previously the duty 
which the law imposes upon every injured 
person to accept reasonable medical and 
surgical care calculated to minimize the 
consequences of his injury. If he unreason- 
ably fails or refuses to do so, the jury is 
entitled to impute the avoidable conse- 
quences to his own neglect. The tort cases 
have not yet gone so far as workmen's 
compensation tribunals, in requiring ac- 
ceptance of major surgical procedures. 
More than once the Texas Industrial Acci- 
dent Board has suspended benefits for un- 
reasonable refusal of the claimant to ac- 
cept an indicated hernia operation or 
surgery for a ruptured intervertebral disc. 
The common law courts, however, have 
followed a more conservative test of un- 
reasonable refusal based upon whether the 
proffered operation is “dangerous to life 
or limb.” Such a concept is unscientific 
and indefensible. All operations, to some 
degree, are dangerous to life or limb. By 
statute, if need be, a new test should be 
substituted, based on whether as_indi- 
cated and customary medical or surgical 
treatment exists which competent physi- 
cians would recommend and reasonable 
patients would accept for treatment of the 
condition in litigation. 


The docirine of National Surety Cor- 
poration v. Bellah.” is as fully applicable 
to tort actions as to workmen’s compensa- 
tion claims, and, as we have seen, it permits 
the defendant to prove that the claimant's 
alleged total and permanent disability can 
be fully or substantially relieved by cor- 
rective surgical or medical measures. Juries 
are certain to take this into consideration 
in a just manner. Clearly, this same doc- 
trine of avoidable consequences, which 
raises a duty on the part of the injured 


*Thus, in Florida Power & Light Co. v. Robin- 
son, 68 So. 2d 406 (1953) a lineman fell when a 
defective pole snapped and sustained orthopedic 
injuries and a severance of the spinal cord. In 
upholding a verdict and judgment in his favor for 
$225,360, the Florida Supreme Court put as much 
emphasis on sexual and social disability, and loss 
of enjoyment of amenitices of life, as it did upon 
the proven economic disability. 

Resourceful trial counsel dramatized these various 
losses and impairments by having victim or relatives 
present a typical 24-hour day in the life of the 
claimant before and after the injuries sustained. 

"245 F. 2d 936 (1957). 
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person to minimize his injuries, obliges 
him vo accept rehabilitation as well as 
treatment, so that neglect or refusal to the 
former is likewise subject to proof and 
argument. This is entirely just. In times 
of war, every citizen had a duty to accept 
comprehensive treatment to make himself 
fit to fight for the life of the nation. The 
civilian has a similar duty to accept such 
measures in order that he may fulfill his 
role as a member of the labor force, and 
help the nation to win the peace. 


Rehabilitation science may play another 
dynamic role in the trial of personal injury 
actions. Assume that a railroad worker has 
sustained an amputation as a result of 
accidental injury and claims he is totally 
and permanently disabled to work at his 
old job. There are now court decisions 
which serve to open the door to compara- 
tive evidence designed to show the results 
of similar injuries to other persons. The 
defendant has been permitted, in the dis- 
cretion of the court, to bring before the 
jury other railroad workers, who have 
sustained substantially similar injuries, to 
show that they have been rehabilitated, 
and are now working and doing the things 
which the claimant says he is permanently 
disabled to do.* 


Recently an important case under the 
Federal Employers Liability Act was tried 
in West Texas. The most hotly contested 
issue was the amount of damages which 
should be awarded to the victim who had 
sustained a double amputation as a result 
of the railroad accident. Plaintiff's coun- 
sel was asking for more than two hundred 
thousand ($200,000) in damages on the 
theory of total and permanent disability.” 
Dr. Henry Kessler, distinguished ortho- 
pedic surgeon and Director of the Kessler 
Rehabilitation Institute, was brought by 
the defense from Newark, New Jersey, to 
testify as an expert witness. The trial judge 


*Baird v. Chicago, M., St., P. & P. R. Co. (Sup. 
Ct., Minn.) 228 N.W. 552 (1930) (Admitted) ; 
Hallada v. Great Northern Ry. (Sup. Ct. Minn.) 
69 N.W. 2d 673 (1955). (Trial court has discretion 
to exclude and in exercising it should weigh the 
probative value of such testimony against probabil- 
ity that it will mislead or prejudice jury. Excluded 
here. Affirmed on appeal.) 


*The F.E.L.A. appiies to workers injured in 
course of employment or interstate railroads and 
places no ceiling on damages, excessiveness being 
determined by the evidence adduced in the indi- 
vidual case. The doctrine of “comparative negli- 
gence” is applied and may reduce recoveries 
proportionately. 
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permitted Dr. Kessler vo explain what 
could be done to rehabilitate amputees, 
and the work they could then reasonably 
expect to undertake. This apparently had 
a moderating influence on the amount of 
damages awarded, though this cannot be 
said with certainty, for it appears that 
lay jurors give much more weight to the 
physical impairment, or loss of personality 
assets, than to recoupment of lost function 
through rehabilitation.” 


The current legal view is that a personal 
injury, wrongfully inflicted, invades the 
interest of personality of the victim, en- 
titling him to monetary redress. I am go- 
ing to suggest what some of you may con- 
sider to be a radical notion. It seems to 
me clear that every personal injury invades 
two legal interests, namely: the interest 
of the victim in his bodily integrity and 
the interest of society in preserving the 
personality assets and productivity of each 
citizen. In the field of parent and child, 
it has long been recognized that society 
occupies the role of parens patriae. If a 
parent neglects, or refuses, to provide a 
child with a vital surgical operation, any 
interested person can prevail on the pro- 
bate court to appoint a guardian with 
authority to provide the operation or other 
indicated care. This interest of society, in 
case of personal injuries in the tort field, 
should be held to vest in the State Re- 
habilitation Commission, with the latter 
directed to intervene and establish the 
anticipated cost of rehabilitating that in- 
dividual. The damages awarded by the 
jury for this item should be held in trust 
by the commission, for the use and bene- 
fit of the claimant, and expended to re- 
habilitate him. Any unused balance might 
be paid to the claimant, thereby giving him 
added incentive to speed his restoration, 
or it might be transferred to general re- 
serves for rehabilitation of second injuries 
and/or catastrophic disabilities. Iv should 
be provided by law, however, that if a 
claimant fails, or refuses, to accept the 


*Mr. Arthur Combs, of Houston, counsel for 
plaintiff, writes: “They (the jury) awarded dam- 
ages ef $143,500, a figure that did not indicate 
that the jury had allowed very much off for re- 
habilitation. (Because of a finding of 50% contri- 
butory negligence on the part of my client, the 
judgment of the court was for one-half this 
amount.) Jurors told us afterwards that they were 
greatly impressed by him (Dr. Kessler), but ad- 
mitted that his testimony had not influenced their 
thinking appreciably on the subject of damages.” 
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proper rehabilitation, after a certain period 
of time has elapsed, the funds so allocated 
shall revert into general funds of the com- 
mission to be used toward rehabilitation 
of other persons. 

It would also seem to be in the social 
interest to provide, by statute, for the 
client’s share of large personal injury re- 
coveries to be paid under a trust fund plan, 
adapted to the circumstances of the par- 
ticular case but designed to assure long- 
term protection of the disabled person, by 
continuing annuity payments. Too often 
the victims of catastrophic injuries squan- 
der the large sums of money recovered for 
them by their attorneys and are left as 
charges on the public relief rolls. 

Complaint is often made that trial law- 
yers prejudice the welfare of clients by con- 
ducting protracted litigation. Critics are 
quick to point out that the claimant’s con- 
dition may be aggravated by the delays of 
the law and rehabilitation retarded or de- 
feated. Certainly the Law-Science ideal 
should be to achieve justice quickly, with- 
out prejudicing cure and rehabilitation. 
Much of the time lag can be eliminated 


by procedural reform, and the bar is 
giving constant attention to speeding 


the wheels of justice. I should like, also, 
to point out that for some years The Law- 
Science Institute has provided intensive 
training of trial lawyers in the field of 
medical evidence and the science of proof. 
Over 5,000 trial lawyers, from every state 
in the Union, have now graduated from 
these ambitious institutes, which usually 
involve at least 100 hours of instruction 
given by as many as 95 lecturers. Trial 
lawyers adequately trained in the science 
of proof, and in the methodologies and 
goals of medical science, are prepared to 
function as “Law-Science Advocates.” They 
have learned to prepare and evaluate 
medical evidence with such effect that 
some 75% to 95% of controversial personal 
injury cases are being compromised be- 
fore trial. Part of the restoration of an 
injured person depends upon his feelings 
of security, and knowledge that his legal 
interests have been protected, scientifically 
and justly, conduces to earlier cure and 
rehabilitation and to avoidance of psy- 
chological and neurotic complications. 

V. A NEW MECHANISM FOR RE- 


SOLVING TIME-CONSUMING _ DIS- 
PUTES BETWEEN MEDICAL EX- 
PERTS: 
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A MEDICOLEGAL AUDIT. 

Lawyers usually can agree on the pros- 
pects of establishing liability once they 
have investigated the facts and the law. 
This will enable them to approach com- 
promise negotiations with some percentage 
factor to be applied to the damages justly 
attributable to the accident. These dam- 
ages may remain tenaciously controversial, 
however, because physicians for plaintiff 
and defendant are poles apart on diagnosis, 
disability or prognosis. The resultanv 
block ‘to speedy compromise settlement or 
adjudication is not lawyer-made, but 
legal ingenuity may contribute to reaching 
a scientific solution. When pre-award, or 
pre-trial conferences reveal material doubts 
as to the fact or degree of injury and dis- 
ability, the trial judge should be empower- 
ed to order a medicolegal audit, carried out 
by an impartial referee. The referee would 
have authority to utilize impartial ex- 
perts, to hospitalize the claimant for de- 
finitive studies, if desirable, to hold in- 
formal hearings at which counsel for op- 
posing parties might offer direct testimony 
and conduct cross-examination. The medi- 
colegal audit could be made determinative 
of issues of disputed medical facts,” upon 
confirmation by the court, or simply made 
admissable as evidence. It would not be 
necessary to permit further cross-examina- 
tion of the impartial experts unless propon- 
ent desires to exercise an election to put 
them on the stand for direct examination. 


Such medicolegal audits might also soon 
become effective instruments of discovery 
and compromise in the hands of well- 
motivated Law-Science advocates. Assume 
that counsel for plaintiff and defendant 
agree that claimant has a 75% chance of 
prevailing on liability issues. BOTH de- 
sire to resolve an irreconcilable conflict 
between their respective physicians on diag- 
nosis, disability, or prognosis. ‘The counsel 
could enter into an agreement for a medi- 
colegal audit to be carried out by an im- 
partial specialist drawn from a panel and 
preferably endorsed by both lawyers. Coun- 
cil would agree in the stipulation for 
reference that, if they do not both accept 
the results of the audiv, for purposes of 
compromise, or trial, neither will object to 
introduction of the audit into evidence at 
the subsequent trial. It goes without say- 





“§mith, H.W.: Cooperation Between Law and 
Science in Scientific Proof, 19 Texas L. Rev. 414- 
435 (1941). 
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ing that dispassionate experts, capable of 
determining the true facts, must be used, 
— men interested in patiently evaluating 
contending viewpoints. So handled, the 
device suggested would bring medical 
deadlocks to scientific resolution rather 
than to evaluation by incompetent lay 
jurors.” 

VI. THE PROBLEM OF GETTING 
THE INJURED PERSON, OR THE IN- 
DIVIDUAL HANDICAPPED BY 
CHRONIC DISEASE, BACK TO PRO- 
DUCTIVE WORK. 

One branch of the rehabilitation pro- 
blem involves individuals who have re- 
ceived serious injuries, but have been re- 
habilitated and are now capable of re- 
suming productive labor. Such persons 
may remain sociologically disabled if the 
environment to which they should be re- 
turned rejects them." Conceivably, some 
employers may fear to hire such persons 
because of the danger that second injuries 
which would not appreciably incapacitate 
ordinary persons, might result in total and 
permanent disability of the rehabilitated 
individual. This problem can be met 
successfully through “second injury funds”, 
so drawn up that the employer will not be 
liable for any greater workmen’s compen- 
sation benefits to the handicapped in- 
dividual, who has sustained a second in- 
jury, then he would have had to pay to 
one suffering an initial injury.” 

Another device exists which may en- 
courage an employer to put a person to 
work despite his known pre-existing 
chronic disease. This is the so-called 

“In New York City, The New York Academy 
of Medicine supplied lists of top-level specialists 
to whom trial judges could refer dead-locked med- 
ical issues for evaluation and report. Impartial 
Medical Testimony: Association of the Bar of the 
City of New York, Committee on Medical Expert 
Testimony. McMillan (1956). 

“Some workmen’s compensation commissions have 
recognized that horribly disfigured workers, who 
desire to return to work, cannot do so because of 
prejudice, so that they are sociologically disabled. 
In a workshop on “Interrelationships of the Phy- 
sical, Mental, Occupational and Social Forces in 
the Patient's Return to the Community,” Dr. Car- 
son McGuire, Prof. of Educational Psychology, 
Univ. of Tex., pointed out that a rehabilitee is not 
returned to a community, but to a sector of the 
community, and a variety of forces and factors may 
frustrate his successful reintegration. (Rehabilita- 
tion Conference, Austin, Texas, April 11, 1958.) 

*See “Second Injury Funds” (Standards and 
Patterns in State Legislation, U. S$. Department of 
Labor Bulletin 190, U. S. Government Printing 
Office, Washington, D. C. (1957). 


Ee 
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“waiver” provision under which an em- 
ployee, with approval of the board, is per- 
mitted to waive any claims for benefits in 
respect to an accident or injury due solely 
to a known, pre-existing disease. Under 
such a “Waiver,” employers may be willing 
to employ epileptics, hypertensive indi- 
viduals, persons with cardiac disease, or 
other chronic diseases, where otherwise 
they might prefer to exclude them by 
screening examinations. Some feel that 
this “waiver” mechanism, featured in the 
Massachusetts Workmen’s Compensation 
Law, has not been very influential in mak- 
ing the person with chronic disease em- 
ployable. On the contrary, Massachusetts’ 
records indicate that over 15,000 waivers 
have been filed in the past 30 years, and 
we think this mechanism might be even 
more extensively used if widely publicized 
and understood. 


Recently, under a plan conceived by Dr. 
Howard Rusk, large numbers of fairly 
static chronic patients have been shifted 
from New York City hospitals originally 
intended for the acutely ill to domiciliary 


care establishments including the Gold-. 


water Homesteads.” This rests on a fasci- 
nating preliminary survey. ” 


“We hope that these studies at Gold- 
water may show the way for the rest of the 
nation,” Dr. Rusk said, “how to care most 
effectively and economically for the in- 
creasing number of chronically disabled, 
the great majority of them elderly people, 
who have permanent, and often static, 
physically disabilities and require medical 
and hospital services only occasionally. 
This group of patients is to be distin- 
guished from the chronically ill who require 
regular and continuing services which can 
best be provided only within a hospital. 
The latter group of persons, the chronical- 
ly disabled, since they do not need as much 
care as actively ill patients, receive less 
attention in hospitals and inevitably feel 
neglected and rejected. The very nature 


“Newspaper Release, Monday, March 3, 1958, 
by The City of New York Department of Hos- 
pitals. (Enclosed in personal communication from 
Dr. Howard Rusk, Professor and Chairman of 
Physical and Rehabilitation Medicine, New York 
University.) 

*Dasco, M. M., Novey, J., Kristeller, E. L., and 
Howard A. Rusk: Survey of Ninety-Five Custodial 
Patients in a Municipal Hospital (Goldwater 
Memorial, N. Y. C.), Rehabilitation Monograph 
VII, Institute of Physical Medicine and Rehabili- 
tation, N. Y. U.—Bellevue Medical Center (1954). 
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of the hospital whose primary mission is to 
provide definite care to the actively ill 
means the basic needs of the chronically 
disabled (affection, emotional security, 
education, spiritual development, social 
contacts, opportunities for self-expression 
through creative activity, and the assurance 
of being regarded as an individual) often 
go unmet due to the pressure on the staff 
to provide acute care first. Over and above 
this, the chronically disabled in hospitals 
are forced to live for months or years in 
an environment in which pain and death 
are a part of the daily routine. 


Geriatric facilities may well be able to 
develop some constructive, part-time work 
activities for many of these elderly patients. 

VU. NEED FOR APPLYING RE- 
HABILITATION APPROACH TO PRO- 
BLEMS OF CRIMINAL BEHAVIOR. 

Texas is now embarked on a vigorous 
policy of active treatment and _ rehabili- 
tation of patients in the various state 
hospitals, including the state mental hos- 
pitals.* The Hogg Foundation for Mental 
Hygiene is sponsoring an ambitious re- 
search project on the problems of sucess- 
fully reintegrating the rehabilitated mental 
patient into community life.” 


The time has come, however, when a 
radical change should be made in the 
philosophy and practice of criminal law 
and penology. In the past, persistence of 
the theory of freedom of will has helped 
to perpetuate a punitive philosophy call- 
ing for retribution and punishment. The 
essential psychopathology of criminal of- 
fenders has been overlooked, danger to 
society as the true justification for com- 
mitment of the criminal is not yet widely 
accepted, and the notion that rehabilita- 
tion is the chief goal to be sought is still 
viewed generally as sentimental radical- 
ism.” 

Today, however, we are witnessing a 
shift in psychiatry from diagnostic en- 
tities to preoccupation with dynamic pro- 
cesses of behavior. Large numbers of in- 
fluential dynamic psychiatrists hold the 


“This has been a special interest of Dr. Sam 
Hoerster, the imaginative and dynamic superintend- 
ent of Austin State Hospital. 

*Communication from Dr. Robert Sutherland, di- 
rector of Hogg Foundation, Austin. 

“Samuel Butler, in Erewhon, advanced the thesis 
that all crime should be treated as a disease. The 
Erewhonians also adopted the converse of the 
theory, that is, that all disease should be treated 
as crime. 
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view that virtually all criminals are suffer- 
ing from “pathological motivations,” and, 
in that sense, are sick.“ Even those who 
resist this thesis are willing to concede 
that habitual criminals, however “average,” 
or “normal,” they may outwardly appear 
to be, actually are suffering from “be- 
havior deviations.” It is now realized thac 
most criminals do not commit all sorts of 
crimes, but tend rather to confine their 
anti-social behavior to particular offenses. 
Dr. Herbert C. Modlin, Senior Psychiatrist 
at Menninger Foundation and _ Clinic, 
thinks this involves no accident, but rather 
a selection of symptoms determined by the 
psychopathology of the offender. Dr. 
Philip Q. Roche, eminent Forensic Psy- 
chiatrist of Philadelphia, writing recently 
in a Symposium published in the Uni- 
versity of Chicago Law Review, captioned 
his article, “Criminality and Mental IIl- 
ness — Iwo Faces of the Same Coin.” 


Dr. Bernard Glueck, Jr., a psychoanaly- 
tically-trained investigator in charge of 
psychiatry at Sing Sing Prison, made com- 
prehensive psychological studies on 102 
inmates classified as sex offenders. The 
study team found that 100% of these in- 
dividuals were suffering from serious psy- 
chological illness involving pathological 
motivations though they were not psy- 
chotic and hence not commitable to a 
mental institution.” The Sing Sing studies 
were so competently done that the con- 
clusions reached commanded confidence 
and produced widespread repercussions. 
With but brief delay, the New York legis- 


“See Katz, W. G.: Law, Psychiatry, and Free Will, 
22 U. of Chi. L. Rev. 397 (1955) quoting Alexander 
and Stacb (“The Criminal, the Judge, and the 
Public’), as dismissing the concept of free will 
as “an expression of the narcissistic wish,” whereas 
“psycho-analysis considers the human psychic ap- 
paratus as a system which is fully, and without 
a single gap, determined by psychological and 
biological causative factors.” 


229 Univ. of Chi. L. Rev. 326 (1955). Dr. Roche 
is Assistant Professor of Psychiatry, University of 
Pennsylvania; Member, past chairman, Committce 
on Psychiatry and Law, Group for the Advance- 
ment of Psychiatry. 


“Report on 102 Sex Offenders at Sing Sing 
Prison, as submitted to Governor Thomas E. 
Dewey, Albany, New York, March, 1950. State 
Hospitals Press, 1213 Court St., Utica, N. Y. In his 
excellent article, “Changing Concepts in Forensic 
Psychiatry,” 45 J. of Crim. Law, Crim. and Police 
Sci. 123 (1954), Dr. Bernard Glueck, Jr. shows 
some of the far-reaching implications of recog- 
nizing the importance of unconscious motivation 
in the commission of serious offenses. 
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lature passed a statute providing that 
henceforth sex offenders in New York 
state, when found guilty, must be sentenced 
for an indeterminate period of one day to 
life.“ This was clearly intended to take 
away from the judge the function of de- 
termining the appropriate sentence for the 
criminal offense charged. It involves recog- 
nition of the fact that only scientifically 
trained persons are competent to deter- 
mine when the committed criminal has 
been sufficiently rehabilitated to permit 
his restoration to community life without 
danger to himself or others.“ 


Years ago, the California legislature 
adopted the “Youth Correction Authority” 
under which juvenile delinquents are 
sharply differentiated from adult offen- 
ders, and are not given formal sentences 
at all, but may be detained for indeterm- 
inate periods for rehabilitation if it does 
not seem wiser to attempt treatment while 
they are on probation.” This new mecha- 
nism worked out so well that California 
next developed its “Adult Correction Au- 
thority” under which offenders are sen- 
tenced to minimum and maximum terms. 
A special board determines the progress 
of rehabilitative measures.” 


In the Federal prison system, we have 
the spectacle of Seagoville, near Dallas, 
the “prison without bars,” where many 
convicted murders are serving sentences. 
Here men are not restrained in the tra- 
ditional Bastille-type prison which does 
so much to corrode the personality and 
to increase recidivism, but enjoy maximum 
freedom in a unique “low security” in- 
stitution. The great experiment at Sea- 
goville is one of many forces leading to a 
new philosophy of penology based on 


“N. Y. Laws of 1950, Ch. 525, Sec. 26, and see 
Note, New York’s Indeterminate Sentence Law for 
Sex Offenders, 60 Yale L. J. 346 (1951). 


“One is reminded of the judge who spent a 
week visiting Dr. Healy’s Child Guidance Clinic in 
Chicago years ago. As he was about to depart, 
Dr. Healy asked him if he had any comments to 
make. “Yes,” said the judge, “I have been sentencing 
criminals for years but not until this week did I 
realize that I have been prescribing treatment 
without knowing how to diagnose.” 


“Deering’s Cal. Penal Code, 1949, Secs. 6000-6026. 
Deering’s California Code, Div. 2.5, Ch. 1, sec. 
1700 to 1783, of Welfare and Institutions Code. 


“Decring’s Cal. Penal Code, §§ 5075 et. seq. See, 
also, provisions relating to Rehabilitation, /d., 
§ 4852.03 - 4852.17. 
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motivating prisoners toward self-improve- 
ment and rehabilitation.” 

The results have been impressive and 
but few men have ever attempted to 
escape. 

Another progressive innovation which 
this state should adopt is maximum use 
of probation. Under this plan, good 
rehabilitation risks, particularly first of- 
fenders are not sent to prison, but cor- 
rective treatment under probation is first 
tried. Such a system calls for recruitment 
of large numbers of highly trained pro- 
bation officers, but it has been estimated 
that five offenders can be supervised and 
treated for the cost of incarcerating one in 
a penitentiary and with far greater success 
in terms of rehabilitation. The need for 
a rehabilitation approach to criminal and 
anti-social behavior becomes manifest 
when one considers that annual costs of 
crime in this Country now exceed fifteen 
billion dollars. This is far more than the 
total sum spent each year, in the United 
States, on all forms of education.” The 
question has been raised as to how large 
masses of criminals may be rehabilitated 
in view of the acute shortage of psychia- 
trists. Dr. Marcel Frym, criminologist to 
Hacker Psychiatric Clinic, Beverly Hills, 
California, a great lay psychologist who 
has devoted his life to rehabilitation of 
the criminal, has proposed the answer.” 
He believes that a special group of laymen 
must be trained in rehabilitation science. 
They would be indoctrinated in the basic 
principles of dynamic psychiatry and other- 
wise trained to rehabilitate tractable 
criminal offenders. They would replace 
most of the guards and attendants in our 


“A new force now making itself felt in explora- 
tion of the psychodynamics of criminal behavior 
and rehabilitation is the Association for The Psy- 
chiatric Treatment of Offenders, 9 East 97th St., 
New York City, of which the author has the 
honor of being a “National Sponsor.” APTO is 
motivated by many psychiatrists and psychologists 
interested in anti-social behavior of juveniles and 
adults, including Dr. Melitta Schmideberg, Chair- 
man of the Executive Committee. Dr. Schmideberg 
is a distinguished New York psychoanalyst and 
psychiatric criminologist, author of “Children in 
Need,” Geo. Allen & Unwin, Ltd., London (1948) 
and formerly Psychiatrist to the Institute for the 
Scientific Treatment of Delinquency, London. 

“Barnes, Harry Elmer: Essentials of a Rational 
Approach to the Crime Problem, p. 3 of “Crimes 
of Violence” (Report of a Conference on Crime, 
Univ. of Colo., August 15-18, 1949) . 

°Frym, Marcel: Past and Future of Criminal 
Rehabilitation, 3 J. of Public Law 451 (1954). 
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antiquated Bastille prisons. Chronic be- 
havior deviations will require a 24-hour 
per day push program, designed to neu- 
tralize hostilities, to create self-respect and 
a desire for achievement and the develop- 
ment of good citizenship. Undoubtedly, 
there will be many failures because of 
types of psychopathology which are still 
untreatable in light of current knowledge. 
Perhaps 15 to 30% of criminals might fail 
to respond and require indefinite deten- 
tion for protection of society. The positive 
achievements in coping both with adult 
criminalism and with juvenile  delin- 
quency, very likely will be surprisingly 
good if we can bring state and federal 
governments into cooperation on an in- 
tensive rehabilitation program. In Mr. 
O. B. Ellis, head of our Texas prison 
system, we have a man who is deeply 
interested in fostering the philosophy and 
practice of rehabilitation. 

When I was Professor of Legal Medicine 
at the University of Illinois, I had the 
privilege of association with Clifford Shaw, 
distinguished sociologist at the Institute for 
Juvenile Research, in Chicago. Many of 
you know of his work. He is one of the 
greatest practical sociologists ever to study 
the roots of crime and juvenile delinquen- 
cy. His Chicago Area Projects have come 
to be regarded as classics in the study of 
environmental influences upon _ crime. 
Shaw reached the conclusion that people 
in areas which breed crime must be taught 
to help themselves by organizing all sorts 
of community projects. Years ago he 
realized that effective rehabilitation of the 
criminal, emerging from prison, depends 
upon the development of supportive in- 
fluences in the town or place to which he 
returns to resume his life. He awakened 
interest of citizens of many Illinois towns 
in this thesis so that prisoners coming out 
of Joliet Prison returned to friendly, rather 
than to hostile, home communities, were 
brought into social groups and clubs, and 
helped to obtain jobs. The rate of recidiv- 
ism among these men fell markedly. In 
every form of rehabilitation, whatever the 
handicapped group may be, one of the 
most vital aspects is to prepare employers 
and social contacts to receive the handi- 
capped person back into their midst, and 
to create a meshwork of supporting psy- 
chic influences. 


VIII. CAN LAWYERS QUALIFY FOR 
THE REHABILITATION TEAM? CAN 
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LAWYERS BE TRAINED TO FUNC- 
TION NOT ONLY AS LAW-SCIENCE 
ADVOCATES, EXPERT IN THE 
SCIENCE OF PROOF, BUT ALSO AS 
SOCIAL CLINICIANS? 


If I have been able to make the rehabili- 
tation team, it is because the chairmen 
have given me credit for my arduous 
efforts to transfuse the aging body of the 
law with the red blood of scientific 
thought. But I continue to hold the hope 
that many lawyers can qualify for the 
team! The Law-Science Institute preaches 
the gospel to lawyers, and law students, 
that only science can explain human be- 
havior and only law can regulate it. If 
this be true, who can doubt that herein 
lies the basis of a necessary and enduring 
partnership? 


In the field of personal injury litigation, 
we are training the lawyer to analyze 
scientific issues, and to prepare medical 
trial briefs. Even more important, we are 
training him in the art and science of 
compromise negotiation and_ settlement, 
based on scientific determinants. I must 
confess that trial practice in the field of 
criminal law, at least from the standpoint 
of the defense, is fully 25 to 50 years be- 
hind the scientific level at which Law- 
Science advocates are currently functioning 
in civil litigation. One potent reason why 
lawyers shy away from criminal law is that 
a majority of criminals cannot pay counsel 
fees. In similar fashion, the vastly impor- 
tant fields of divorce actions and of family 
law tend to be abdicated because there 
are often but scant fees to be earned by 
lawyers, though the controversies involved 
may be exceedingly complex. Many law- 
yers would like to function in these vital 
areas involving human beings and interests 
of personality. They would like to be 
trained as social clinicians, if I may coin 
that term. Somehow society must find a 
way to enable them to function! We must 
develop a well worked-out system of pub- 
lic defenders to protect the interests of 
poor men charged with crime if we are 
to nurture the science of proof and the 
proofs of science in criminal cases. We 
must train young men in modern clinical 
psychiatry and the behavior sciences in 
our first-class law schools, if we are to have 
adequately trained champions of the com- 
mon man. Already some interest has been 
manifested by bar and bench in Texas in 
a possible system of family law courts, 
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such as that presided over by Judge Paul 
W. Alexander in Toledo.” Such a court 
brings to the conflicts and disruptive dis- 
putes of family life, the analytical and 
treatment resources of psychiatry, clinical 
psychology, sociology and social work. Per- 
haps, in a day not too distant, these new 
lawyers, qualified to be called social clini- 
cians, may find employment as appointees 
of the attorney general or of the state gov- 
ernment, or of a rehabilitation commis- 
sion, serving by assignment on the staffs of 
district or county attorneys in each county 
of this state. Such men might well function 
as counsel in family courts, in public de- 
fender systems, and in other connections 
vital to human liberties, and well-being, in 
behalf of clients unable to afford legal 
representation. Already, in England, where 
“austerity” is in vogue, and there is some- 
what of a chronic “recession,” many of 
the leading counsel are now devoting a 
major part of their time to family law 
problems. For a long time, it has been 
fashionable to think of the leading lawyers 
in this country as mechanics of the vested 
order. Perhaps a great change is at hand. 
IT have no doubt that the scientifically 
oriented lawyer can play a great role in 
all forms of rehabilitavion.” Because of 
the emotional ties between him and his 
personal injurv clients, he can help to 
motivate the latter to desire rehabilita- 
tion. The lawyer may also play a leading 


"Texas Conference on “Juvenile and Family 
Courts,” conducted in Austin by The Law-Science 
Institute with sponsorship of Texas Bar Assn. 
(April 9-10, 1954). And see Alexander, Paul W.: 
What is a Family Court, Anyway? 26 Conn. Bar 
J. 243 (1952). 


“Morton Lane is an inspiring example: gradu- 
ating from the Univ. of Missouri Law School in 
19388, he practiced law in Chicago from 1938 
through 1945 and from 1946 until November 
1949, when he was stricken with poliomyelitis, he 
was a member of the legal department of the 
Paramount Pictures Corp. Since November, 1949, 
Mr. Lane, who is a quadriplegic, has been confined 
to a full body respirator and since Jan. 4, 1955 
has been a patient at the New York Regional Res- 
pirator and Rehabilitation Center, Goldwater 
Memorial Hospital. Despite these physical limita- 
tions, he has been producing constructive mono- 
graphs on legal aspects of rehabilitation! “The 
Effect of the New York Workmen’s Compensation 
Law Upon the Employment of the Handicapped 
(1956); The Effect of the Massachusetts Work- 
men’s Compensation Law Upon the Employment 
of the Handicapped (1958). Monographs XI and 
XIV respectively, Inst. of Physical Medicine and 
Rehabilitation, N. Y. U. — Bellevue Medical Cen- 
ter, New York City. 
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part in community rehabilitation of the 
criminal offender — possibly because he 
represents authority, and can fill the role 
of a substitute father figure. Indeed, the 
progressive lawyers and physicians of this 
state, aided by other progressive profes- 
sional groups, could well make Texas a 
Law-Science laboratory, capable of bring- 
ing forth new patterns of thought and 
action advantageous to society and cal- 
culated to excite closer cooperations of law 
and science throughout the nation. 

IX. THE ROAD AHEAD IN THE DE- 
VELOPMENT OF REHABILITATION 
IN TEXAS, AND ELSEWHERE. 

In a quick survey such as the present, 
it is not possible to do justice to the vital 
facets of rehabilitation, nor to give proper 
credit to all of those who have served its 
cause with distinction at national and 
local levels. Certainly there has been a 
surge of progress since the First Federal 
Vocational Guidance Act was passed in 
1920. 

Though you may consider the thought 
extravagant, I venture to suggest that our 
state government establish a separate com- 
mission of rehabilitavion, far more ambi- 
tious than that recently created in Massa- 
chusetts.” I believe this commission should 
have separate divisions as, for instance, 
one for rehabilitation of persons disabled 
by injury; another for rehabilitation of 
persons incapacitated by nervous or mental 
conditions, and still another for rehabili- 
tation of criminal offenders. 

A carefully worked out experimental 
program should be launched by each divi- 
sion, supported by state appropriations and 
federal funds. The thought should be to 
demonstrate the positive results which can 
be achieved, and the savings effected in 
each category of cases. On the basis of 
the cost accountant’s reckonings, these pro- 
grams should be expanded, as vital invest- 
ments, as they prove themselves. Each per- 
son to be rehabilitated should know that 
on the outcome of his case may depend 
the hopes and chances of other handicap- 

“The basic statute setting up a_ partnership 
between Federal and State governments in rehabil- 
itation was the Vocational Rehabilitation Act, 29 
U.S. Code, Ch. 4, (1920). Among several amend- 
ments, the most consequential have been those 
contained in Public Law 113 of the 78th Congress 
(1943), and Public Law 565 of the 83rd Congress 
(1954) . 

“Annotated Laws of Massachusetts (Michie) 
Ch. 6 § 74-84 (1956). This could be even more 
broadly conceived, as styled “The Texas Commis- 
sion for Disability Prevention and Rehabilitation.” 
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ped men in the days ahead. In every coun- 
ty seat of this state there should be or- 
ganized a community committee on 
rehabilitation. Into its ranks should be 
brought community leaders capable of 
influencing thought and action. Concrete 
clinical demonstrations may be _ worth 
more than mere abstractions in arousing 
emotional receptivity of the populace.” 

Mechanisms must be developed to elim- 
inate the long time-lag, sometimes amount- 
ing to eight or nine years, between de- 
velopment or disability and initiation of 
rehabilitation. By increasing its state ap- 
propriated funds by one million dollars, 
Texas stands to gain close to an additional 
two million dollars in federal aid. Further- 
more, under the amended Federal Voca- 
tional Guidance Act, of 1954, funds now 
have become available for demonstrations 
and for multiple research projects, for 
training and traineeships.” By virtue of 
the Medical Facilities Survey and Con- 
struction Act of 1954, amending the Hill- 
Burton Hospital Construction Act, the 
federal government now has authority to 
assist the states in inventorying their needs 
for rehabilitation facilities and in develop- 
ing programs for the construction of such 
facilities or centers.” Small, pilot rehabili- 
tation projects now are in process of de- 
velopment in Houston and in Dallas. These 

As a part of our Law-Science Institutes in New 
York City, Dr. Howard Rusk has always arranged 
a half day demonstration program at his Institute 
for Rehabilitation, planned in such a way as to have 
maximum instructional and inspirational value for 
trial lawyers. We have seen every man in the 
audience rise and cheer upon seeing a double 
amputee walk. Clinical demonstrations can_ be 
used to create both understanding of rehabilita- 
tion and enthusiasm for its achievements. 

“Switzer, Mary E.: Ten Years of Rehabilitation 
Under Public Law 113, J. of Rehabilitation, July- 
Aug. 1954, p. 24. Texas has made a good start in 
rehabilitation, but is still far behind many other 
states: from June 30, 1956 to June 30, 1957, 
its Vocational Rehabilitation Agency established 
2.4410 disabled persons in employment as contrasted 
with Georgia’s restoration of 5,326 and Pennsyl- 
vania’s 6,024. News Release: U. S. Dept. of Health. 
Education and Welfare (Office of Vocational Re- 
habilitation), September 30, 1957. 

“Hunt, J.: “President’s Program for the Dis- 
abled,” America (National Catholic Weekly Re- 
view, Nov. 27, 1954). And see Redkey, H.: The 
Community Rehabilitation Center, J. of Rehabili- 
tation, May-June, 1954. General problems are 
discussed in Rusk and Taylor: Living with a 
Disability, Doubleday, N. Y. City (1953); Kessler, 
H. H.: Rehabilitation of the Physically Handi- 
capped, Columbia Univ. Press, N.Y. (1953); Kess- 
ler, H. H.: Principles and Practices of Rehabil- 
itation, Lea & Febiger, Phila., (1950); Rusk, How- 
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should aspire to become large and com- 
prehensive rehabilitation centers, organ- 
ized and staffed to work with the multiple 
divisions of the state rehabilitation com- 
mission. Insofar as policy might require 
some ceiling to be placed upon total re- 
habilitation benefits under workmen’s 
compensation law, the commission could 
give additional assistance in completing 
the rehabilitation of catastrophic injuries.” 


*We must not overlook the fact that catastrophic 
injuries, and complex or extreme disabilities may 
be quite costly to rehabilitate. In 31 cases of spinal 
cord injury with paralysis (paraplegics), “the 
average cost of each patient was $3,518.86, the 
average total cost of those patients requiring treat- 
ment of complications was $1,467.28, as compared 
to a cost of $1,794.46 for those patients requiring 
only rehabilitation training.” However, “at the 
time of follow-up, 42% of the patients were em- 
ployed full time in jobs and an additional 52% 
were in vocational training programs preparatory 
to employment. This was in marked contrast to 
the 78% who were unemployed and economically 
dependent at the initiation of rehabilitation train- 
ing.” “While World War II produced 2,500 such 
casualties among our troops, it is not generally 
appreciated that 15,000 such disabilities occurred 
among our civilian population in the same period 
of time.” Berns, S$. H., Lowman, E. W., Rusk, H. 
A. and Donald A. Covalt: Spinal Cord Injury (Re- 
habilitation Costs and Results in 31 Successive 
Cases Including a Follow-up Study) , Rehab. Mono- 
graph XII, The Inst. of Phys. Med. and Rehab., 
N. Y. U. — Bellevue Med. Center (1957). 





ard A.: Rehabilitation, Its Application to Com- 
pensation Medicine, 1 Comp. Med. (Dec. 1948); 
Kessler, H. H.: Rehabilitation of the Physically 
Handicapped, 9 The Southern Surgeon 34 (1940); 
Proceedings of the National Conference on Work- 
men’s Compensation and Rehabilitation (Mar. 
22-28, 1950), U. S. Dept. of Labor, Bulletin 122, 
Supt. of Documents, U. S. Printing Office, Wash- 
ington, D. C.; Straith, Claire L.: Reconstructive 
Surgery, 34 Mich. State Bar J. 13 (1955); Bettel- 
heim, Bruno: On the Rehabilitation of Offenders, 
13 Fed. Probation 5 (1949); Report on the Na- 
tional Conference of Juvenile Delinquency (June 
28-30, 1954, Wash., D. C.) U. S. Dept. of Health, 
Education ond Welfare, Social Security Admin. 
(Children’s Bureau); Ruth and Edward Brecher: 
Patients on Parole (Recovered mental patients in 
Maryland, with no place to go, placed in foster 
homes), The Curtis Pub. Co., Phila. (1955); Tash- 
man, Harry F.: Today’s Neurotic Family, N. Y. 
Univ. Press, N. Y. (1957) (Outstanding —psy- 
choanalyst provides dynamic explanations of how 
confused and distorted relationships between hus- 
bands and wives, parents and children, originate 
and are perpetuated) . 


The Expert Committee on Rehabilitation of the 
World Health Organization finished its work in 
March, 1958, and will soon issue its report which 
may well become more or less of a_ standard 
charter for the rehabilitation philosophy around 
the world. (Personal letter from Dr. Henry Kess- 
ler, March 26, 1958.) 
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It would help if these great rehabilitation 
centers could function in close cooperation 
with the Texas Rehabilitation Commission 
and the Industrial Accident Board, and 
receive consultation service from our lead- 
ing medical schools. Conceivably, another 
rehabilitation center should be established 
in Galveston, utilizing unused beds and 
facilities at John Sealy Hospital. In the 
immediate future, it would seem that 
Texas might gain most by concentrating 
on development of two or three compre- 
hensive rehabilitation centers, rather than 
seeking to activate full scale rehabilitation 
programs generally in the local hospitals. 
The current shortage of professional per- 
sonnel in the rehabilitation field, is a 
practical factor which argues for careful 
planning. Motivation is the vital condition 
of successful rehabilitation and an appro- 
priate theme for this Conference. But we 
must not forget that while motivation of 
the disabled person is of crucial concern,” 
the task of motivating the world, in which 
he must live, to hold out a friendly hand 
to the handicapped person is of equal 
moment. In England, and in France,” it 
has been thought wise to compel agencies 
of state to include a percentage of handi- 
capped persons among the employees hired. 
If we break down the barriers of prejudice 
by education, and achieve voluntary ac- 
ceptance of the handicapped on_ their 
merits, we shall have gained a greater 
goal. We shall have found that special 
pleasure which comes from making the 
means worthy of the end. 


In concluding, let me say that however 
daring your aspirations may be for helping 
the handicapped, you will find friendly 
and faithful allies among progressive law- 
yers. Like you, they are aware of the 
“psychic” income to be gained from help- 
ing the forgotten man regain his foothold 


“My friend, Dr. Edward E. Gordon, Director of 
Physical Medicine at Michael Reese Hospital, Chi- 
cago, has recently sent me his unpublished re- 
searches on “Chronic Low Back Pain in Industry.” 
These reveal striking correlations between motiva- 
tion of the patient and the degree and speed of 
rehabilitation accomplished by intensive efforts. 
(Personal communication, November 13, 1957.) 

“Disabled Persons (Employment) Act, 1944; 
Parisot, Jacques: Need for Coordination of All 
Services and Activities for the Functional and 
Occupational Rehabilitation of Physically Handi- 
capped Persons, Presentation to World Health 
Organization (Expert Committee on Medical 
Rehabilitation) , Geneva, Feb. 24-8, 1958 (WHO/ 
Rehab./13). 
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in life! —They know, too, that psychic in- 
come is the only type of income that our 
government has not undertaken to tax! 
There could be few more challenging 
prospects than recruiting lawyers as mem- 
bers of the rehabilitation team. Lawyers 
are the traditional custodians and cham- 
pions of justice. Daniel Webster once said 
that justice is the chiefest interest of man- 
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kind. What greater social justice could 
there be than the resolute restoration of 
our handicapped fellow citizens to their 
rightful heritage of a happy and _ useful 
life! On behalf of progressive lawyers 
everywhere, I pledge you, that when you 
sound the call, we shall rally to your 
banner! 


An Evaluation of the Electroencephalogram - Cross 
Examination by the Defense* 


Harvey J. McNEAL** 
Cleveland, Ohio 


HIS article is undertaken with apolo- 

gies to Frederic A. Gibbs and Erna 

L. Gibbs who have written many valuable 

papers and books on electroencephalogra- 
phy. 

Certainly the electroencephalogram pro- 
perly and carefully used and obtained is of 
great diagnostic value in ascertaining or- 
ganic brain damage and epilepsy. How- 
ever, it is readily admitted by the majority 
of medical men that the EEG is not the 
answer in probing for all types of brain 
damage. 


The use of the EEG in personal injury 
cases in the last ten years has increased 
as more and more of such cases are filed. 
Because of the increasing importance of 
the EEG as a diagnostic aid, more infor- 
mation is needed to properly weigh its 
value in the diagnosis of brain injury cases. 
EEG’s may be of great value in helping 
diagnose such brain conditions as:— 

Epilepsy—A chronic functional disease 
characterized by brief convulsive seizures in 
which there is loss of consciousness, with a 
succession of tonic or clonic convulsions 
(Hippocrates). The fit lasts from five to 
twenty minutes, and the attacks vary great- 
ly in frequency and severity. A fit in which 
there are severe convulsions and loss of 
consciousness, or coma, is termed major 
epilepsy, haut mal or grand mal. The mild 
form, in which vertiginous or other sensa- 
tions take the place of convulsions, is term- 
ed minor epilepsy or petit mal. Epilepsy 
is generally divided into two forms: idio- 
pathic or genuine, and symptomatic. 


*Reprinted, with permission, from Current Med- 
icine for Attorneys. 

**Of the firm of McNeal & Schick; state editor 
for Ohio. 


Cerebral Trauma—A wound or injury to 
the region pertaining to the cerebrum. 
Cerebrum is the main portion of the brain, 
occupying the upper part of the cranium. 

Cerebral Hemorrhage—A copious escape 
of blood from the vessels; bleeding in the 
region pertaining to the cerebrum. 

Cerebral Thrombosis—The information, 
development or presence of a thrombus in 
the region pertaining to the cerebrum. 

Encephalitis—Inflammation of the brain. 

Subdural Hematoma—A tumor contain- 
ing effused blood situated beneath the 
dura (one of the membranes [outer cover- 
ing] of the brain). 

Meningitis—Inflammation of the men- 
inges. When it affects the dura mater, the 
disease is termed pachymeningitis when the 
arachnoid and pia mater are involved, it 
is called leptomeningitis, or meningitis 
proper. 

It is believed that all recognize the fact 
that the EEG only records the waves from 
the cerebral cortex, or outer gray substance 
of the brain. It does not record activity 
from the deep cerebrum, cerebellum or me- 
dulla oblongata. Because of the limited 
scope of the usefulness of the EEG, caution 
is recommended to the defense lawyers be- 
fore accepting the results of an EEG as 
conclusive or controlling. 

In any case involving the use of an EEG 
and the testimony concerning the diagnosis 
resulting from such a recording, the defense 
lawyer must be adroit and informed in or- 
der to properly test the value of the EEG 
as related to the particular case and the 
resulting diagnosis. A careful and complete 
cross-examination of the plaintiff's medical 
expert is warranted in nearly all cases 
where testimony is advanced by the plain- 
tiff concerning the use and value of an 
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EEG as controlling evidence in a head in- 
jury case. 

It is of utmost importance to inquire of 
the expert as to his training and experience 
in the field of electroencephalography. In- 
formation should be elicited as to the books 
or papers the expert has written and pub- 
lished, the number of records he has stu- 
died and how he obtained his training and 
experience so as to qualify as an expert in 
this narrowly confined field. 

The witness should also be required to 
testify about the make and kind of instru- 
ment he used in obtaining the record in 
issue. On this point, it should be known 
that the electrical impulses given off by the 
gray matter are weak and must, of necessity, 
be amplified greatly before an accurate test 
can be made. Some machines in existence 
do not amplify the impulses sufficiently to 


return an accurate recording. Also, ques- 
tions should be put to the expert concern- 
ing the electrical components of the instru- 
ment such as tubes, wiring, amplifiers and 
other parts. The machine should also give 
recordings from three brain areas rather 
than two as some instruments do. Then 
too, the instrument should move the re- 
cording paper at the rate of 3 centimeters 
per second which is standard for the United 
States. A slower or faster recording speed 
leads to the making of an inaccurate and 
misleading record. 


It is also important to ask about the elec- 
trodes of the machine and the application 
of the electrodes to the head of the patient. 
Faulty records are obtained where elec- 
trodes are carelessly placed on the head. 
The electrodes are connected in pairs and 
they must be correctly paired and applied 
in contact with the scalp in order to give 
trustworthy recordings. 

Every machine should be properly cali- 
brated before any testing is accomplished. 
A known voltage should be used by the op- 
erator so he knows at what level his instru- 
ment is operating. All three recording sta- 
tions must be matched with each other at a 
given voltage so the record is accurately 
translated on paper. 


H. Berger in a paper entitled “Ueber das 
Elektreukephalogramm des Nieuscheau” 
1929 said a normal electroencephalogram 
should demonstrate slow waves with a fre- 
quency of about ten per second and faster 
waves occurring at a rate of fifteen to sixty 
per second. Berger named the slow waves, 
alpha waves and the faster waves, beta 
waves. It is upon Berger’s conclusions that 
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the EEG today is interpreted as normal or 
abnormal. 


Since the naming of the two kinds of 
“brain waves” and noting their appearance 
on recordings, it is necessary that true 
“brainwaves” be differentiated from waves 
appearing on the record as a result of the 
patient’s activities, or as a result of outside 
interferences known as artifacts. To fol- 
low this, the testifying expert should be 
questioned painstakingly on his observa- 


tions of the patient and treatment of the 
patient before and at the time of the tak- 
ing of the EEG. For example, an anxious 
or restless subject could distort the accu- 
racy of the record. Body movement re- 
sults in the transmission of an artifact onto 
the record which may or may not be recog- 
nized on interpretation of the _ record. 
Clenching of teeth and blinking of the eves 
also give the expert false recordings which 
must be distinguished from the true cha- 
racteristics given by brain impulses. It is 
also important that the record be taken 
with the patient’s eyes closed and when he 
or she is relaxed and quiet. It has also 
been determined that an increase in car- 
bon dioxide tension of the blood and injec- 
tions of glucose diminish abnormality, 
while sleep and the giving of insulin in- 
crease abnormalities. Thus, inquiry into 
these facets is necessary. Further, if the pa- 
tient is made to take and expel deep 
breaths rapidly, the brain is under tension 
at this time and abnormalities are shown 
on the record which would not ordinarily 
appear thereon. 


It is wise to cross-examine the expert as 
to any scars on the patient’s head. The 
placing of electrodes on scars or defects on 
the head have caused improper and false 
tracings to result causing difficulty in ac- 
curately appraising the results of the EEG. 


It is also important to understand that 
an EEG taken of an individual shows varia- 
tions from the so-called normal at various 
times. It has been demonstrated that the 
EEG’s of any two “normal” people vary 
and will not show identical tracings when 
compared. In fact, 10% of the normal pop- 
ulation demonstrate abnormal EEG’s; and 
about 10% of the “abnormal” population 
will return normal electroencephalograms. 
The menstrual cycle of women also affects 
the EEG from day to day. 

The age of the patient being examined is 
one of the most important factors to in- 
quire about in considering testimony in 
connection with the results as shown by 
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an EEG. The alpha waves are slower in 
children than in adults. The alpha rhythm 
increases rapidly as the infant grows until 
the twelfth year is reached when the adult 
average is attained. 

The number of waves per second also 
vary in normal EEG’s from about 8 to 13 
per second so this fact must also be brought 
to the attention of the triers of the facts. 
Most experts in this field will also admit 
that even if an EEG demonstrates moder- 
ately slow or fast waves when compared 
to the so-called “normal” EEG, this factor 
in and of itself does not conclusively prove 
brain disease or epilepsy because similar 
records are obtainable from normal indivi- 
duals. 


A slow activity of regular pattern and 
a fairly high amplitude is considered nor- 
mal. <A record which demonstrates slower 
waves than normal is also acceptable, as is 
a record which shows some slowing of the 
waves upon hyperventilation (rapid and 
deep breathing). In connection with hy- 
perventilation which has been referred to 
above, it is of benefit for the defense to 
demonstrate that normal children are sensi- 
tive to hyperventilation tests. Over-breath- 
ing in children subjected to an EEG causes 
the record to report tracings which might 
be interpreted as abnormal considering the 
age of the child. Further, when overbreath- 
ing is attempted while the patient is sitting 
upright, the record may show a more ab- 
normal tracing than when the patient is 
lying down and hyperventilaton is done. 


From what has been said, it is, of course, 
readily demonstrated that the EEG regard- 
ed as “abnormal” for an adult is generally 
regarded as “normal” for children. ‘Thus, 
tracings regarded as “abnormal” must be 
considered carefully involving children un- 
der 15 years of age. This is true because 
the presence of waves slower than 8 per 
second will not be significant in consider- 
ing an EEG taken of a child under six 
years of age, and might very well be of no 
significance in older children in consider- 
ing the entire record. 

Tracings from the frontal and central 
parts of the head also will probably report 
less 10 per second waves than the tracings 
taken from the occipital (posterior) por- 
tion of the head. 

What has been written above, is of great 
importance to defense counsel in any case 
involving the use of the EEG by counsel 
for the plaintiff in cases involving head 
injuries and epilepsy. Upon close question- 
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ing of the plaintiff’s expert the true value 
of the particular EEG to the case at hand 
can be easily demonstrated. In this con- 
nection, it should be pointed out that one 
isolated EEG cannot be used as conclusive 
as to demonstrating any head injury or 
epileptic state. Repeat EEG’s extending 
over a year taken at intervals are vitally 
necessary in establishing any proof of in- 
jury or epilepsy through the means of an 
EEG. In support of these statements, quo- 
tations from an article by Dr. Frederic A. 
Gibbs appearing in The Canadian Bar Re- 
view of May, 1946 entitled “Medicolegal 
Aspects of Electroencephalography” are 
most helpful. Dr. Gibbs in discussing the 
EEG in relation to head injury has this to 
say:— 

“Because there is a definite relationship 
between head injury, electroencephalo- 
graphic abnormality and epilepsy, an el- 
ectroencephalogram should be obtained in 
all accident cases. Where it is claimed 
that brain injury has resulted, the finding 
of very abnormal waves is supporting evi- 
dence of the correctness of this claim and 
if a focus of irregular slow waves or of 
spikes is found in the particular brain area 
that would presumably have been injured 
by the blow, it becomes highly probable 
that the blow caused the brain damage. ‘To 
assume otherwise is the equivalent of as- 
suming that a patient’s arm was broken 
before he fell. 

“Abnormalitics in the electroencephalo- 
gram are greatest soon alter the injury; 
they tend to subside in a few days or weeks 
unless epilepsy develops.” 

* * * 

“Therefore, if repeated examination 
shows that abnormalities are persisting or 
becoming worse, and particularly if par- 
oxysmal disorders begin to appear, the case 
must be considered one in which epilepsy 
is empending. On the other hand, if ab- 
normalities subside rapidly, the outlook is 
brighter.” 


“From the foregoing discussion it will be 
clear that in accident cases involving head 
injuries it is highly desirable to have elec- 
troencephalograms made at frequent inter- 
vals. The longer the final settlement of a 
case is delayed, the more accurately the ex- 
tent of the injjury can be assessed and its 
final consequences predicted.” 

* * * 


“Approximately 65 per cent of all post- 
traumatic epileptics have their first convul- 
sion within one year of their head injury. 
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Therefore if the over-all chance of having 
post-traumatic epilepsy after a severe head 
injury is accepted at 20 per cent and if oth- 
er things are equal, the chance that epilepsy 
will develop later than the first year is only 
seven per cent. One of the things that 
may not be equal and that will greatly in- 
crease the chances of seizures will be the 
finding of increasing electroencephalo- 
graphic abnormality or the appearance of 
paroxysmal types of disorder. 

“The significance of various electroence- 
phalographic findings under certain limit- 
ing conditions in post-traumatic states is 
as follows: 

“(1) Focal electroencephalographic ab- 
normality is strongly suggestive of brain 
damage. It was never encountered in 1,000 
normal control subjects; it was found in 
83 per cent of 53 cases with neurological 
evidence of localized brain damage. How- 
ever, absence of focal electroencephalo- 
graphic abnormality does not indicate that 
the brain is undamaged. In 17 per cent of 
53 cases with neurological evidence of lo- 
calized brain damage, no electroencephalo- 
graphic focus was found. 

“(2) Other things being equal, if gen- 
eralized electroencephalographic abnormal- 
ity is present three or more months after a 
mild head injury, the chances are sixteen to 
one that this abnormality antedated the in- 
jury. In 100 normal control subjects, six- 
teen can be expected to have generalized 
electroencephalographic abnormality (per- 
centage based on 1,000 controls) , whereas 
after mild head injury, seventeen can be ex- 
pected to have generalized abnormality 
(percentage based on 113 cases). Thus, in 
only one case out of seventeen need the gen- 
eralized abnormality be ascribed to the in- 
jury. 

“(3) Other things being equal, if gen- 
eralized electroencephalographic abnormal- 
ity is found three or four months after a 
severe head injury without epilepsy, the 
chances are one to three-quarters that this 
abnormality antedated the injury. In 100 
normal control subjects sixteen can be ex- 
pected to have generalized electroencephal- 
ographic abnormality (percentage based on 
1,000 normal controls), whereas after severe 
head injury without epilepsy, twenty-eight 
can be expected to have such abnormality 
(percentage based on 102 cases) . 

“(4) In post-traumatic cases, even 
though the electroencephalogram is nor- 
mal, the brain may be damaged. Among 
the 160 cases with normal electroencephal- 
ograms in the total series of post-traumatic 
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cases, three had neurological evidence of 
localized brain damage. 

(5) If a paroxysmal abnormality is 
found three or more months after head in- 
jury, the chances are at least thirteen to one 
that the patient has epilepsy. Among 175 
cases with post-traumatic epilepsy, 27 per 
cent had paroxysmal abnormalities whereas 
among 102 cases with severe head injury 
but no seizures only two had paroxysmal 
abnormalities. 

“(6) Other things being equal, if a pa- 
tient has seizures and shows focal paroxys- 
mal abnormality three or more months aft- 
er head injury, the chances are three to one 
that he has the seizures as a result of the in- 
jury rather than as a result of the other 
known and unknown factors that produce 
seizures in an unselected group of epilep- 
tics. “Twenty-one per cent of 175 patients 
with post-traumatic epilepsy had focal par- 
oxysmal disorder, whereas only seven per 
cent of 1,161 unselected epileptics had such 
an abnormality. 

“(7) Other things being equal and in the 
absence of a definite history of head injury, 
if the electroencephalogram shows general- 
ized paroxysmal abnormality, the chances 
are at least five to one that the epilepsy is 
not post-traumatic. Out of 1,161 unselected 
epileptics, 33 per cent had this type of ab- 
normality, whereas out of 175 post-trau- 
matic epileptics, six per cent had general- 
ized paroxysmal abnormality. 

“(8) Other things being equal, if a nor- 
mal electroencephalogram is found three or 
more months after head injury, the chances 
are at least six to one that the patient is 
not a post-traumatic epileptic. The low- 
est incidence of normal electroencephalo- 
grams in post-traumatic cases without epi- 
lepsy was 54 per cent, whereas the incidence 
of normal electroencephalograms in post- 
traumatic epilepsy was eight per cent (all 
percentages based on more than 100 cases) . 
Given equal numbers of post-traumatic 
cases with and without epilepsy, the 
chances of obtaining a normal electroence- 
phalogram in the presence of epilepsy 
would be only one in six. However, it must 
be recognized that a normal electroence- 
phalogram does not exclude the possibility 
that a patient has brain damage or post- 
traumatic epilepsy. 

“When mild generalized abnormality is 
presented as evidence of brain damage, the 
objection can be raised that such abnormal- 
ity is too common to indicate that the pa- 
tient was injured and it is reasonable to 
assume that his abnormality was present 
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prior to the accident. However, if it was 
more evident soon after the accident and 
diminished with time after the injury, this 
suggests that it was related to the injury 
but it also makes the outlook for recovery 
and avoidance of epilepsy relatively good. 
When the abnormality is extreme, the as- 
sumption that it antedated the accident is 
less probable and the presumption is raised 
that the brain was injured in the accident; 
when the abnormality is focal and conforms 

erfectly to the site and the character of the 
injury, the evidence that the accident 
caused brain injury is almost irrefutable.” 


The book entitled “Electroencephalog- 
raphy” (1950) edited by Denis Hill and 
Geoffrey Parr contains the following state- 
ments which will be of interest to the read- 
er:— 

“ * * * The Harvard classification is 
stated in general terms as follows: (Gibbs, 
Gibbs and Lennox, 1938) ‘Grand mal epi- 
lepsy is characterized by extreme accelera- 
tion of the electrical activity of the cortex, 
psychomotor attacks by extreme slowing of 
this activity, and petit mal, by alternation 
of fast and slow activity. With these dis- 
orders of frequency are also associated ab- 
normally high amplitudes.’ It is added that 
the records ‘present a good deal of indivi- 
duality in individual patients’. 

“In analytical terms, the Grass analysis 
(Gibbs, Lennox and Gibbs, 1941) during 
seizures show that ‘(a) In petit mal attacks 
a disproportionately high peak appears in 
the 2 to 3 per second region; (b) in a psy- 
chomotor seizure an abnormally high peak 
appears in the 4 to 7 per second region, and 
(c) in grand mal attacks an abnormally 
high peak is evident in the 20 to 29 per 
second region.’ Between seizures, the spec- 
trum analyses showed a large amount of 
energy at frequencies below 9 c/s in all but 
the grand mal cases who exhibited a peak 
in the 20-29 c/s band, which tended to be- 
come more prominent at some time before 
a convulsion. 

“There is general agreement that these 
EEG patterns do in fact occur in many 
cases during seizures of the various types 
referred to but it is not accepted that they 
form an adequate basis for classification or 
diagnosis because, first, the correlation with 
seizure type is by no means perfect, second- 
ly, the EEG is of greatest value and interest 
when it can be used between seizures, and 
thirdly, the scheme attaches little import- 
ance to location.” 

Some authorities on the subject claim 
epilepsy is but a symptom of a condition 
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and that it has no single cause. Because 
epilepsy causes disturbances in brain rhy- 
thm, the EEG becomes useful in diagnos- 
ing this dysrhythmia of the brain. 


In attacking a diagnosis of post-tran- 
matic epilepsy, questions concerning the 
part heredity plays in epilepsy can be use- 
ful to the defense. It is now quite well 
established that heredity is an important 
factor in considering the cause of epilepsy. 


_Cross-examination should bring out the fact 


that “abnormal” EEG’s do not always ap- 
pear in examinations of epileptics over 30 
years of age. Thus, it is not unusual to 
find normal patterns in the records of the 
parents of epileptics even though there is 
clinical evidence that the parents are epi- 
leptic. Then too, it is generally admitted 
that some brains are pre-disposed to epi- 
lepsy. Thus, it may be proved that the epi- 
leptic state present has occurred despite the 
trauma involved if sufficient evidence of a 
predisposition to epilepsy has been develop- 
ed for use by the defense. 

In conclusion, it should be stated that the 
remarks made herein are not intended to 
cast suspicion upon the usefulness of the 
EEG in head injury cases, but to point out 
for the defense that there are many factors 
involved in making certain an EEG prop- 
erly translates the condition claimed. There 
is no doubt in the minds of all that the 
EEG is an important and useful tool in 
the hands of experts in diagnosing head 
injury results; but caution has to be exer- 
cised in each case before any EEG can be 
regarded as accurately demonstrating brain 
injury resulting from trauma. If a cross- 
examination of the plaintiff's expert in- 
troducing the EEG is conducted fairly up- 
on the points suggested in this paper, it 
is believed that the trustworthiness of the 
EEG as related to the case at hand can be 
easily demonstrated to the satisfaction of 
both court and jury so that justice is prop- 
erly administered insofar as both plaintiff 
and defendant are concerned. 
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Hospital Immunity* 


Hucu E. RicHEeson** 
Baltimore, Maryland 


OR twenty years or so the trend has 

been to take away the immunity of 
hospitals from tort liability. This trend 
applies to all hospitals—governmental, 
private, and charitable. There is every in- 
dication that we may expect a continua- 
tion of the effort to depart from the one- 
time immunity enjoyed by hospitals 
twenty years or more ago. 

There are still a large number of juris- 
dictions which allow immunity from tort 
liability, particularly to charitable hos- 
pitals where the injured is a so-called bene- 
ficiary of the charity. 

The trend to eliminate immunity of 
hospitals from tort liability is one of the 
changes that is occurring now, more that 
ever. Mr. Justice Holmes, many years ago, 
said, “The life of the law has not been 
logic; it has been experience. The felt 
necessities of the time, the prevalent moral 
and political theories, institutions of pub- 
lic policy, avowed or unconscious, even the 
prejudices which judges share with their 
fellowmen have had a good deal more to 
do than the syllogism in determining the 
rules by which men should be governed. 
The law embodies the story of the nation’s 
development through many centuries, and 
it cannot be dealt with as if it contained 
only the axioms and corollaries of a book 
of mathematics.” 

This trend of ending the immunities 
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hospitals have enjoyed has come about by 
judicial decisions, except in one or two 
instances where statutes have been passed 
by state legislatures eliminating or cutting 
down on the immunity under certain cir- 
cumstances. Congress passed the Federal 
Tort Claims Act in 1946 which opened the 
door to suits against the federal govern- 
ment for torts of hospitals owned and op- 
erated by the government and its agencies. 


The doctrine of immunity from tort li- 
ability of hospitals depends upon the legal 
status of the hospital under various 
theories. State, county, or municipal hos- 
pitals were held to be immune because 
they perform a public or quasi-public func- 
tion. When they are performing a public 
or governmental function, they are gener- 
ally held immune. If the Governmental 
Authority is exercising a proprietary func- 
tion in operating a hospital, it is held lia- 
ble for the torts committed by the hospital 
personnel. The Mississippi Supreme Court 
in City of Leland v. Leach, 80 So. 2d 263, 
said, “The operation of a hospital by a 
municipality is a governmental and not a 
private function. Hospitals are an aid to 
the protection of public health and the 
preservation of public health is one of the 
prime considerations of government.” 


Very often the authority given by statute 
for the operation of a municipal or county 
hospital provides that it can “sue and be 
sued,” thus, the Governmental Authority 
has waived immunity. In January, 1957, 
the Supreme Court of Iowa in the case of 
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Whittmer v. Letts, et al., 80 N.W. 2d 561, 
held that a paying patient in a county 
hospital could recover damages in an 
action for personal injuries allegedly sus- 
tained when she fell on a floor which was 
excessively waxed. It was held that the op- 
eration of the hospital by the county con- 
stituted a proprietary function. 

The trend of eliminating the immunity 
of state, county, and municipal hospitals 
is not as pronounced as with charitable 
hospitals. However, there is a tendency to 
make such hospitals liable for their torts 
by including in the statute or authority 
setting up the agency to acquire and op- 
erate them the authority “to sue and be 
sued.” There are two recent cases from 
Georgia by the Court of Appeals of that 
state, one holding a county Hospital Au- 
thority immune from liability for negligent 
injury to a patient, Hall v. Hospital Au- 
thority of Floyd County, 91 S.E. 2d 530, 
January, 1956 and the other, Hospital 
Authority of Hall County v. Schubert, 99 
S. E. 2d 708, decided by another section of 
the Georgia Court of Appeals in July, 
1957 holding there could be recovery for 
negligent injury of a hospital patient and 
that the immunity claim was no longer 
available to the Hospital Authority of the 
county because of the decision by the Su- 
preme Court of Georgia in a Housing Au- 
thority case, where the authority was held 
liable for negligence and was not immune 
because the act creating the Housing Au- 
thority granted the right “to sue and be 
sued,” 95 S. E. 2d 659. 

The doctrine of immunity for charit- 
able hospitals is based on several theories. 
The one most used is the trust-fund doc- 
trine, followed by public policy, the doc- 
trine of implied waiver, and, for both 
private and charitable hospitals, the pro- 
position that the rule of respondeat su- 
perior does not apply to negligence of the 
servant of the hospital. 

In a very comprehensive opinion, which 
reviews the law and decisions on the ques- 
tion of immunity of charitable hospitals, 
and other charities to a lesser extent, the 
United States District Court of Appeals for 
the District of Columbia in President and 
Directors of Georgetown College v. Hughes, 
130 F. 2d 810, in June, 1942, held that 
one injured by the negligence of a hospital 
employee could recover from the hospital 
for such injuries, whether charitable or 
non-charitable. Justice Rutledge, in his 
opinion, stated: “Charity is generally no 
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defense. When it has been organized as a 
trust or corporation, emphasis has shifted 
from liability to immunity. The condi- 
tions of law and of fact which created the 
shift have changed. The rule of immunity 
is out of step with the general trend of 
legislative and judicial policy in distribut- 
ing losses incurred by individuals through 
the operation of an enterprise among all 
who benefit by it rather than in ieaving 
them wholly to be borne by those who sus- 
tain them. The rule of immunity itself has 
given way gradually but steadily through 
widening, though not too well or con- 
sistently reasoned, modifications. It is dis- 
integrating. Each modification has the 
justification that it is a step in result, if 
not in reason, from the original error to- 
ward eventual correction. As more steps 
are taken, correction becomes complete. 
The process is nearing the end. This leaves 
the steps untaken standing out as the more 
anomalous.” 

Justice Rutledge, in his opinion, al- 
though seeing the trend, was somewhat 
premature in stating, “The process is near- 
ing the end,” as almost sixteen years have 
passed since his opinon and we still have, 
in many jurisdictions, the doctrine of im- 
munity of charities, particularly charit- 
able hospitals, from tort liability. The im- 
munity rule starting in this country in 
Massachuestts in McDonald v. Massachu- 
setts General Hospital, 120 Mass. 432 
(1876) is still the rule in that state and 
charitable hospitals in Massachusetts are 
immune from liability for the torts of their 
employees. 

Maryland adopted the immunity rule in 
Terry v. House of Refuge, 63 Md.20 (1885) 
and has held to that rule, but by statute 
of 1947, Article 48A, Section 82, enacted 
the following provision: “Each policy is- 
sued to cover the liability of any charit- 
able institution for negligence or any other 
tort shall contain a provision to the effect 
that the insurer shall be estopped from as- 
serting, as a defense to any claim covered 
by said policy, that such institution is im- 
mune from liability on the ground that it 
is a charitable institution.” 

This statute has been construed as limit- 
ing recovery against a charitable institu- 
tion in a tort action to the amount of in- 
surance coverage held by the charity. By 
the same token, if there is no insurance 
coverage the charity is immune from liabil- 
ity. 

The Colorado Supreme Court in Vivian 
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O’Connor v. Boulder Colorado Sanitarium 
Association (1939) 96 P. 2d 835, held that 
where a judgment against a charitable trust 
will not deplete the trust fund (such as 
where the trust fund is protected by lia- 
bility insurance for negligence in opera- 
tion of the hospital), the charitable insti- 
tution is subject to this qualified liability. 
A decision to the same effect is found in 
the Colorado case of St. Luke’s Hospital v. 
Long (1952) 248 P. 2d 917. 

The Tennessee Court of Appeals in 1939 
in Vanderbilt University v. Henderson, 127 
S.W. 2d 284, held “the plaintiff, although 
entitled to recover from Vanderbilt Uni- 
versity for injuries received as a result of 
negligence of servants of University Hos- 
pital while a patient therein, was entitled 
to have judgment satisfied only out of Uni- 
versity liability insurance.” In Spivey v. St. 
Thomas Hospital (1947) 211 S.W. 2d 211 
(Tenn.), the rule of immunity is also on 
the “trust fund” doctrine. In Maryland, 
Colorado, and Tennessee, the immunity is 
not from suit but is immunity from execu- 
tion on trust funds. 

Nevada’s legislature in 1957 took away 
the immunity of non-profit corporations, 
associations, or organizations from liability 
for injury or damage caused by person, 
firm, or corporation as a result of the neg- 
ligent or wrongful act of such non-profit 
corporation, association or organization, 
or its agents, employees or servants acting 
within the scope of their agency or employ- 
ment by H. B. 133, Chapter 40, of 1957. 

Thus, Maryland and Nevada have acted 
by legislation, Maryland to take away im- 
munity where there is liability insurance 
covering the charity and Nevada entirely 
taking away the immunity of all non-profit 
corporations, etc. All other states that have 
acted on the question have acted through 
judicial decisions in either taking away 
all immunity or possibly limiting the im- 
munity or allowing recovery only against 
funds or property other than trust funds. 


New York in Bing v. St. John’s Episcopal 
Hospital (May, 1957) 163 N. Y. S. 2d 4, by 
its Court of Appeals, removed the immun- 
ity of hospitals from tort liability for neg- 
ligent injury of the patient, holding that 
the doctrine of respondeat superior should 
apply. Formerly, it applied in that state 
only in tort actions against hospitals where 
the act of negligence was one determined 
to be administrative in contrast to medical 
acts of the nurses or doctors. This decision 
ended all the immunity of hospitals in New 
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York for tort liability. The court, in the 
Bing case, did not let the doctrine of stare 
decisis prevent them from reversing the 
rule of prior decisions when they held that: 
“The doctrine of stare decisis was intend- 
ed, not to effect a petrifying rigidity but 
to assure justice that flows from certainty 
and stability; if adherence to precedent of- 
fers not justice but unfairness, not certain- 
ty but doubt and confusion, it loses its 
right to survive, and no principle constrains 
Court of Appeals to follow it.” 

The Bing decision overruled the case of 
Schloendorff v. Society of New York Hos- 
pital, 211 N. Y. 125; 105 N.E. 92, which 
had been, for a great many years, the law 
as to the liability of a hospital for injuries 
suffered by a patient in New York State. 
The Schloendorff case held that a hospital 
was not liable for negligence of its em- 
ployees for the injuries suffered by a pa- 
tient if the negligence was in the perform- 
ance of a medical act. It was liable if the 
injury to the patient arose from an admin- 
istrative act. By this decision, where a pa- 
tient was injured in a hospital in New 
York State, the doctrine of respondeat su- 
perior applied in some cases and in others 
it did not, depending upon the circum- 
stances surrounding the patient’s injury. 

The difficulty of determining the nature 
of the act is shown by the large number of 
appellate court decisions dealing with the 
question: Was the injury caused by a med- 
ical act or an administrative act? The de- 
cision in the Bing case, supra, has clarified 
the matter and also has eliminated immu- 
nity of hospitals in New York for liability 
for all the torts of their employees. 

In New York, the Bing case ending hos- 
pital immunity followed by fifteen years 
the decision in President and Directors of 
Georgetown College v. Hughes, 130 F. 
2d 810 (D. C. Cir. 1942). However, it fol- 
lowed closer in time to rather sweeping 
decisions in Ohio (1956) Avellone v. St. 
John’s Hospital, 135 N.E. 2d 410; in Idaho 
(1956) Wheat v. Idaho Falls Latter Day 
Saints Hospital, 297 P. 2d 1041; also in 
Kansas (1954) Noel v. Menninger Founda- 
tion, 267 P. 2d 934, and in Washington 
(1953) Pierce v. Yakima Valley Memorial 
Hospital Association. All of these decis- 
ions removed the immunity of hospitals 
from tort liability because of their chari- 
table nature. 

There are still a number of jurisdictions 
in the United States allowing hospitals im- 
munity in some form. While the number 
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is dwindling, we still find the following 
states allowing immunity to hospitals from 
tort liability in some form: Massachusetts, 
Connecticut, Pennsylvania, New Jersey, 
Virginia, North Carolina, West Virginia, 
Indiana, Missouri, Kentucky, Michigan, 
Wisconsin, Oregon and Texas. Even in 
some of these states, recent decisions have 
indicated, either by obiter dicta or dissent- 
ing opinions, that it will not be long be- 
fore all immunity from tort liability of hos- 
pitals will be abolished. A dissenting opin- 
ion from New Jersey by Justice Jacobs in 
the case of Lokar v. Church of Sacred 
Heart, N. J. Supreme Court A 131 Septem- 
ber term 1956, indicates the thinking in 
that direction and shows a tendency to- 
ward following New York and the other 
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states in the elimination of all immunity 
of hospitals for tort liability. 

It may be of interest that in a number 
of decisions in recent years in which the 
former immunity rule has been overruled, 
some emphasis has been placed on the 
changes in the times as well as the im- 
proved economic position of hospitals. The 
courts, in this connection, have called at- 
tention to the availability of hospitaliza- 
tion and liability insurance. In the case of 
Avellone v. St. John’s Hospital, 165 Ohio 
St. 467, 135 N.E. 2d 410, the court took 
judicial notice of the extensive use of vari- 
ous types of insurance by such institutions 
indicating that, because of these conditions 
and the protection afforded by insurance, 
the basis for and need of the hospitals 
for immunity no longer exists. 


The Legal Aspects of Crash Injuries* 


CHARLES J. FRANKEL, M.D., LL.B. 
Charlottesville, Virginia 


ERSONAL INJURY litigation from 

car crashes has increased ten fold in 
the last fifteen years. Court calendars are 
so over-crowded with this type of case that 
plaintiffs in metropolitan areas often have 
to be subjected to postponements and de- 
lays from eighteen to thirty-six months. 
Witnesses disappear, impoverished plain- 
tiffs settle for inadequate amounts and the 
whole judicial process becomes subject to 
disrespect and adverse criticism. 

Last year there were more than one mil- 
lion three hundred and fifty thousand 
deaths and injuries due to automobile 
crashes. Every death and injury gave rise 
to a potential personal injury suit. Just 
as doctors become alerted to an epidemic 
so do lawyers recognize the potentialities 
for service and reward from automobile 
crashes. The National Association of 
Claimant’s Attorneys, six thousand strong, 
are dedicated to getting for their injured 
clients the so-called adequate and more 
adequate award. The insurance groups are 
likewise dedicated to keeping the awards 
within the limits they describe as reason- 
able. The public is required to pay a 
higher premium for insurance; doctors are 
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forced to spend a great deal of time in 
court; and some lawyers resort to shady 
practices in cooperation with equally shady 
physicians to gain large verdicts in ques- 
tionable injury cases. The circle is vicious, 
there is growing disrespect for law and 
for medicine, and in many areas, impar- 
tial medical testimony projects have 
sprung up in response to a demand for 
speedier and more adequate justice. How 
much simpler it would be to cut the liti- 
gation sharply by eliminating the causes 
for our ever increasing crash rate. 


Mr. Justice Cardozo, in the historic 
case Of McPherson v. the Buick Motor Com- 
pany, recognized the duty of care that a 
manufacturer of a chattel owes to the 
ultimate consumer or user. Where the de- 
sign was defective, the courts have been 
reluctant to impose liability on the manu- 
facturer. 


The McPherson case involved a defect 
in construction. A wheel collapsed, caus- 
ing injury to the driver and the Buick 
Motor Company was required to pay a 
large judgment to the plaintiff, McPher- 
son. The industry apparently took heed 
of the case and provided rigid inspection 
processes which have eliminated major 
defects in the cars before delivery to the 
consumer or user. 

The public has been apathetic to safety 
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in automobile design until recently. When 
they become aware of the potential for 
litigation due to faulty design they will 
find claimant’s attorneys eager and ready 
to serve them. Liability for negligence 
arises from the creation of unreasonable 
risk. The manufacturers will not be in- 
sulated against liabilities for deficient de- 
sign. When one courageous legislature will 
set up a basic safety engineering code for 
the companies to abide by, then the cor- 
porations will become acutely aware of 
their twin responsibilities; one to the state 
which can prohibit unsafe vehicles from 
being sold within that state, and the other 
to the user and the injured occupants 
of the vehicle. 

In the case of Davlin v. Henry Ford 
& Son, the court set forth the manufac- 
turer’s duty as follows: “Its duty was to 
use reasonable care in employing designs, 
selecting materials, and making assemblies 
which would fairly meet any emergency 
of use which could reasonably be anti- 
cipated.” “Another important milestone 
was developed in the case of Carpini v. 
Pittsburg and Weirton Bus Company. 
Here, an action was brought against the 
Bus Company and against General Mo- 
tors Corporation which had manufactured 
the bus. The theory of the action against 
the manufacturer was that it had been 
negligent in that the design of the brak- 
ing system used on the bus was danger- 
ously close to the ground and subjected 
the passengers to the hazard of the fail- 
ure of the braking system. General Mo- 
tors cited their experience over the years, 
with this type of design, showing that de- 
spite the millions of miles vehicles of that 
sort had traveled on highways, no bus 
accident of the type here involved had 
been reported. The court stated that this 
was not conclusive any more than evi- 
dence of general practice in an industry 
is conclusive on whether operations are 
conducted with due care. A verdict was 
affirmed for the plaintiff against General 
Motors.” 


Evidence is now available which can be 
presented to the jury on the question of 
negligence in the inherently unsafe de- 
sign of passenger automobiles. The Auto- 
motive Crash Injury Research Program 
underwritten in part by Cornell Univer- 
sity Medical College concluded in its re- 
cent annual report that after fifteen years 
of automobile design, no real improve- 
ment has been noted as far as injury po- 


INSURANCE COUNSEL JOURNAL 


Page 373 


tential is concerned. The data pointedly 
suggested that the newer model automo- 
biles are increasing the rate of fatalities 
in injury producing accidents. 

Mr. Harold Katz, in an article written 
for the Harvard Law. Review of March 
1956, states, “The question whether a 
manufacturer has discharged his obliga- 
tion to the public when he makes safety 
equipment available to the consumer on 
an optional basis as an accessory would 
seem to hinge on how necessary such 
equipment is to safe transportation. Where 
the accessories are not indispensable to 
safe and successful operation but are mere- 
ly conducive to convenience and comfort 
or to the longevity of the machine, a mo- 
torist who fails to install them cannot 
later complain of injuries suffered due to 
their absence. A factor which may be im- 
portant is whether the danger of opera- 
tion without the equipment in question 
was brought home to the consumer or, in 
the case of passengers, whether the hazard 
was apparent on sight. 

“While there is unquestionably some 
question of risk involved in any form of 
automobile transportation, it does not fol- 
low that the consumer has assumed the 
risk of those dangers which are not in- 
herent in the situation but which are the 
direct result of faulty design on the part 
of the manufacturer. The consumer has 
never appreciated the relationship between 
car design and injury potential and can- 
not be taken to assume any risk of con- 
ditions of which he is ignorant.” 

Some observers have likened the cigar- 
ette situation to the automobile. Can a 
smoker sue the cigarette company if he 
develops cancer? In the light of our pres- 
ent uncertainty about the relationship be- 
tween smoking and cancer, it is doubtful 
than any court would uphold such a suit. 
Again, cigarettes are not a necessity and 
a smoker may simply abstain from that 
habit. Automobiles, on the other hand, 
are a part of our way of life. We can, with 
certainty, pinpoint many injuries as being 
caused solely by deficient design. Litiga- 
tion against faulty design has been suc- 
cessfully pursued. We expect many more 
of these cases to appear in litigation un- 
less the industry recognizes the threat. 

The medically unfit driver is said to be 
responsible for between eight to ten per 
cent of the injuries and fatalities on the 
highway. I recently treated a middle aged 
woman who became involved in a wreck 
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following the use of a well known tran- 
quilizing agent. Was her physician liable? 
I think so. Every physician who prescribes 
sedatives, transquilizers, antibiotics, or any 
drug which temporarily creates a visual 
or reflex disturbance should warn his pa- 
tient about driving while under the in- 
fluence of that drug. Failure to do so may 
be construed as negligence and might 
make the physician liable. This is a field 
in which attorneys are not yet aware of 
the possibilities. I must advise you that 
Law Science Institutes throughout the 
country, one of which I will conduct in 
Virginia, will bring this information to 
the attention of lawyers as well as to in- 
terested physicians. Certainly a new field 
of malpractice litigation may well de- 
velop unless physicians become more 
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acutely aware of their duties when pre- 
scribing special drugs. 


CONCLUSION 


Faulty design, and included under that 
broad heading might well be greater 
horse-power and speed than our highways 
are able to tolerate, will increasingly be- 
come a source of litigation between in- 
jured consumers and the automobile man- 
ufacturers. Physicians, too, have a duty of 
care in the careful examination of pa- 
tients who are being examined particu- 
larly for driver’s licenses and also when 
powerful sedatives are prescribed without 
due warning about the insidious effect on 
reflexes and ability to handle a motor 
vehicle under normal and abnormal con- 
ditions. 
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